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CuHartes D. HAMEL 


Who has accepted appointment as legal counsel and chief of the Simplification Divi- 
sion of the Joint Committee on Internal Revenue Taxation, and thereby the difficult 
assignment of removing complications from the revenue laws. Mr. Hamel was 
formerly chairman of the Committee on Appeals and Review of the Bureau of 
Internal Revenue, and later served as chairman of the Board of Tax Appeals. 
He capably piloted the latter body from the time of its organization on July 16, 1924, 
until March, 1925, when he resigned to enter private practice. 
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Delinquency in Enforcement of 
Section 220 Reported 


HEN for the seventh time since the first in- 
\ \ come tax law was passed in 1913 Congress un- 

dertakes a revision of the Statute, it will have 
as a basis for its action the most thorough and com- 
prehensive study of the income tax system and its 
effects ever made in this country. 


Those who have regarded the 
appointment of the Joint Com- 
mittee on Internal Revenue Taxa- 
tion as having no serious purpose 
appear likely to have a surprise 
in store, as already, under the 
active direction of Chairman 
William R. Green, an intensive 
investigation of at least eighteen 
phases of the operation of the 
Federal income tax is under way. 
The preliminary reports on “Eva- 
sion of Surtaxes by Incorpora- 
tion” and “Depletion—Oil and 
Gas Revenue Act of 1926” have 
been completed, and reports on 
refunds above $75,000, depletion 
of mines, and consolidated re- 
turns are in process. 


Mr. Green has appointed L. H. 
Parker as chief of the Division of 
Investigation. Mr. Parker served 
in a similar capacity with the 
Couzens Investigating Committee. 
Charles D. Hamel, former chairman of the Board of 
Tax Appeals, has been appointed as legal counsel and 
chief of the Simplification Division. 

Chairman Green has invited leading tax, legal 
and economic associations to send representatives to 
a@ private conference in the first week of April. 
Suggestions from the public for improvement of the 
income tax provisions also are invited. The Simplifica- 
tion Division of the organization under the Joint Com- 
mittee on Internal Revenue Taxation will receive in 
writing any communication relating to the simplification 
of the internal revenue laws and the administration 
thereof which any individual or association may see fit 
to present. Communications on this subject should be 
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addressed to Charles D. Hamel, legal counsel and chief 
of the Division of Simplification, Room 321-A, House 
Office Building, Washington, D. C. 

Wholesale Evasion of Surtaxes Reported 

Failure of the Treasury Department to enforce Sec- 
tion 220 has resulted in tax loss 
to the government amounting to 
many hundreds of millions of dol- 
lars, according to a report en- 
titled “Evasion of Surtaxes by In- 
corporation,” which has been sub- 
mitted to the Joint Committee on 
Internal Revenue Taxation by 
L. H. Parker, chief of the Divi- 
sion of Investigation, and ap- 
proved by Representative Wil- 
liam R. Green, chairman of the 
Committee. The loss in revenue 
to the government by the accu- 
mulation of undivided profits of 
one company alone during the 
four years, 1922-1925, is estimated 
at $168,000,000. . 

The enforcement of Section 220 
is unsatisfactory and contrary to 
the intent of Congress, says the 
report, which summarizes the re- 
sults of administration of this 
provision as follows: 


1. Not one dollar in taxes has as yet been collected by 
the Bureau through the application of this section of the act. 

2. In only two cases has the application of this Section by 
the Income Tax Unit been sustained by the general counsel’s 
office after hearings with the taxpayer. (These cases are 
expected to go to the Board of Tax Appeals.) 

3. One of the two cases involved the 1918 Act, the other, 
the 1921 Act. 

4. In only 13 cases out of the 52 has the general counsel 
rendered a decision after the taxpayer’s protest. 

5. Out of these 13 cases the taxpayer has been sustained in 
11 cases and the Income Tax Unit in only 2. 

6. Thirty-nine cases are still pending in the general counsel’s 
office. 

7. The yearly record of action—5 cases in 1923, 6 cases in 
1924, 13 cases in 1925, 28 cases in 1926—shows that apparently 
this provision has not been enforced very actively. (It should 
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be noted that three out of five 1923 cases have been thrown 


out by the general counsel, and also that all six of the 1924 
cases have been thrown out.) ’ 


8. Twenty-eight out of 52, or over half, have had assess- 
ment proposed in the first five months of the current year 
(1926). Ten of these cases involve the 1918 Act. 

The report states that there is no way of determining 
in how many cases the application of Section 220 may 
have been considered in the mind of the field agent 
or of the reviewing officer, but it was found that only 
78 cases had reached the rules and regulations sec- 
tion of the Income Tax Unit up to October 1, 1926. 
The report provides a chart of these 78 cases, which 
shows the complete history of the application of 
Section 220 down to October, 1926. 


Detailed consideration is given to a number of 
cases and comment made on the action taken. 


“A study of what is being accomplished by cer- 
tain taxpayers in evading taxes,” the report says, 
“shows that if Section 220 of the various revenue 
acts is not enforced, then the equity of the whole 
income tax law breaks down.” 


A hypothetical case is given in support of the 
contention that it is possible for the corporation 
with a large surplus not only to evade the surtax 
which might be imposed on the stockholders, but 
also possible for the corporation to evade the nor- 


mal corporation tax, if the provisions of Section 
220 be not enforced. 


In final conclusion the report states that there 
seems to be some possibility that Section 220 of the 
Revenue Acts of 1924 and 1926 will be enforced in a 
restricted manner; that it is not evident that the 
Bureau intends to assess the additional tax in the 
case of large corporations which are able to invest 
their enormous earnings in their own business or 
related industries; and that it is possible to replace 
Section 220 by other provisions which will effect 
the result desired more automatically. Such a 
change is recommended for serious consideration. 


Report on Oil and Gas Well Depletion 


The preliminary report on depletion of oil and gas 
wells presents the following tentative conclusions as to 
the effects of the change provided for in the Revenue 
Act of 1926 in regard to depletion on oil and gas wells: 


(1) The Revenue Act of 1926 will allow as great or greater 
oil depletion than was allowed by the Revenue Act of 1924 to 


all those taxpayers (whether lessor or lessee) holding prop- 
erty as classified below: 


, oe on which oil was discovered prior to March 

(b) Property acquired after March 1, 1913, but which was 
proven or discovered at the time of acquisition. 

(2) The Revenue Act of 1926 will probably slightly reduce 
the depletion allowed to lessees and operators of oil property 
entitled to discovery value under the Revenue Act of 1924. 

(3) Taking into account all lessees and operators of oil 
property, it seems probable that they will receive about the 
same depletion under the Revenue Act of 1926 that they would 
have received if the Revenue Act of 1924 had remained in force, 
when the average posted price of oil in the United States 1s 
$1.65 per barrel. 


(4) The Revenue Act of 1926 will greatly reduce the de- 
pletion to lessors. 


(5) Oil companies which have received a very high depletion 
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unit in the high tax years, and consequently excessive depletion, 
but whose reserves were underestimated, will be very greatly 
benefitted by the 1926 Act. 

(6) Producers of gas will probably receive greater deple- 
tion under the 1926 Act than under the 1924 Act at normal 
prices of this product. 

(7) As a matter of equity there are some advantages and 
some disadvantages to the flat rate of 2714 per cent of gross 
income allowed for depletion in the Revenue Act of 1926. 


A further summary of important points of the tenta- 
tive conclusion is made at the close of the preliminary 
report, as follows: 


When the average price of oil in the United States is at 
$1.65 per barrel, as it was during 1925, the effect of the pro- 
visions of the Revenue Act of 1926 are such as to slightly 
reduce the depletion allowed the oil industry. This reduction, 
however, falls entirely on the lessors as the depletion allowed 
the lessees is practically what it would have been under the 
1924 Act. 

As to future years, if the price of oil goes above $1.65 per 
barrel the depletion will be greater under the 1926 Act; if it 
goes below $1.65, it will be less under the 1926 Act. 

The distribution of the depletion allowances is very different 
under the new act than it would have been under the old, the 
old and low priced fields getting more depletion and the new 
and high priced fields getting less. 


The work of collecting the necessary facts for a final report 
is progressing. 


Tax Subjects to Be Investigated 


Tentative subjects suggested for investigation, 
with commentaries on each subject by Mr. Parker, 
have been submitted to the Joint Committee on Internal 
Revenue Taxation, as follows: 


(1) DEPLETION OF MINES.—The operation and effect of the 
depletion provision in regard to mines as allowed under section 
204 (c) (1), with special reference to the rules being applied 
by the bureau in permitting discovery value.* 


(2) DEPLETION OF OIL AND GAS WELLS.—The operation and 
effect of the depletion provision in regard to oil and gas wells 
as allowed under section 204 (c) (2), with special reference to 
the relief afforded by the arbitrary 271% per cent of the gross 
income allowed as a depletion deduction.” 


(3) INveNTorIES.—Operation and effect of the inventory pro- 
vision as provided under section 205, with special reference to 
the various rules laid down for pricing same by the bureau.’ 


(4) CAPITAL GAINS AND LossES.—The operation and effect of 
the provision for taxing capital gains and losses, with special 


reference to the net result in income to the Government from 
this provision.* 


(5) EARNED INCOME.—The operation and effect of the earned 


income provision, in regard to the total deduction from tax 
allowed.5 


1The 1926 act in regard to the above has changed the 1924 act 
in that it specifically allows discovery values to be set up in 
known mines if a new vein of ore is discovered therein. The 
effect of this change on the taxes of this industry should be re- 
ported on in connection with the general subject. 


2The 1926 act in regard to depletion on oil and gas wells in- 
cludes a radical change from the 1924 act, consisting of the 
substitution of an arbitrary 27% per cent of gross income for a 
depletion deduction in lieu of the depletion, on discovery value 
previously allowed. It is most important to study the effect of 
this change as it was made on insufficient data. 

3The basis of inventories and the pricing thereof above noted 
has been specifically assigned to the determination of the com- 
missioner. It appears that the Congress should be informed of 
how this provision is being operated in order to see if greater 
explicitness in the law is desirable. 

4A partial study of the subject of capital gains and losses indi- 
cated that the total losses from 1917 to 1923, inclusive ex- 
ceeded the capital gains, thus causing a loss of revenue. In 
1924 it appears the gains exceeded the losses. This study should 
be continued in order to consider the advisability of retaining 
this section of the act. 

5It appears that the taxpayers in general do not correctly in- 
terpret this provision, and an enormous amount of work is re- 
quired of the bureau in rectifying the mistakes made. Data 
should be supplied for the simplification of this section, if pow 

le. 
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The Doctrine of Res Adjudicata 
Before the Tax Board 


By JESSE I. MILLER* 


HE decision of the Board of Tax Appeals in the 
Appeal of Union Metal Manufacturing Company, 
4 B. T. A. 287, which involved tax assessment 
for the year 1919, holding that the doctrine of res 
adjudicata’ does not apply to its decisions, has cre- 
ated a most perplexing situation. Upon the face 
of the decision the Board announced that it will 
retry the same issue of law or fact as often as a 
taxpayer or the Commissioner presents it in suc- 
ceeding taxable periods. 

The appeal of the same taxpayer for 1918, 1 B. T. A. 
395, involved, among other issues, the valuation, as 
of March 1, 1913, of certain pat- 
ents owned by it on that date. 
The Board determined the value 
of these patents to have been 
$135,000, and upon this valuation 
computed the allowable deprecia- 
tion for the year 1918. 

Thereafter, the appeal for the 
year 1919 came before the Board 
upon exactly the same issue, i. e., 
the March 1, 1913, value of the 
identical patents involved in the 
1918 appeal. Although the Com- 
missioner had theretofore ac- 
quiesced in the decision for the 
year 1918, for some reason not 
made clear, he disputed the cor- 
rectness of the patent valuation 
in that year so far as the 1919 
case was concerned. To the Com- 
missioner’s defense, the taxpayer 
interposed two pleas: first, that 
the Board’s valuation of the pat- 
ents in the 1918 case was prima 
facie correct and that the burden was upon the 
Commissioner to establish a different value; and 
secondly, that the doctrine of res adjudicata precluded 
the Board’s determining again the issue tried, adjudi- 
cated and acquiesced in by the Commissioner in the 
1918 appeal. 

The Board held with the taxpayer upon the first 
issue, namely, that its finding in the 1918 appeal was 
prima facie correct, and that, the Commissioner having 
failed to establish a different value for the patents, the 
value of $135,000 determined in the 1918 appeal would 
not be disturbed. However, it also held, that the Board 
was not precluded by its decision in the 1918 appeal, 
and that the doctrine of res adjudicata was not binding 
upon it. 

In so holding, the Board squarely overruled its de- 
cision in the Appeal of Gilliam Manufacturing Com- 





“Of the Washington, D. C., Bar. 
1The doctrine that a thing or matter finally decided on its merits by 


a court of competent. jurisdiction cannot be litigated again between the 
same parties. 
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pany, 2 B. T. A. 272. In that case, the Board held, 
upon a plea of res adjudicata, that: 


“The general doctrine of res adjudicata is too well known 
and too well recognized to require any discussion. It is only the 
question of its application in the instant case that demands some 
remarks. 

“The peculiar questions at issue here are: (1), is a decision 
by the Board on a question of fact involved in an appeal as to 
taxes for the year 1919, res adjudicata in regard to the same 
fact which forms the basis for an appeal as to taxes for the 
year 1918? * * * 

“It seems to be the uniform holding of Federal courts, wher- 
ever the question has arisen, that where the existence or nature 
of a fact was directly in issue in a former suit and was there 
judicially passed upon and determined 
by a court of competent jurisdiction, 
such judgment is conclusive as to such 
os age all parties to that suit. 23 Cyc. 


In overruling this decision, the 
Board held in the Union Metal 
appeal: 

“The argument as to the force of the 
doctrine of res adjudicata is deserving 
of the most careful consideration. It 
is an ancient doctrine, and has been ap- 
plied to judicial proceedings with un- 
questionably salutary effect. That it is 
a wise rule in many cases cannot be 
questioned, but it is in its nature a 
doctrine of expediency devised in the 
belief that the public interest was bet- 
ter served by prohibiting repetitious 
litigation, and assuming the correctness 
of the decisions once rendered, than by 
persisting in the search for truth and 
accuracy in each case. It has no abso- 
lute sanction in all circumstances, and 
if it does not fit the system in which it 
is invoked, its limitations may not be 
ignored. * * * Insofar as this conflicts 
with the decision in Gilliam Manufac- 
turing Company, 2 B. T. A. 272, that opinion is overruled.” 


Thus, within the space of twelve months, the Board 
held that the doctrine of res adjudicata applies and does 
not apply to its decisions. No court having up to the 
present time passed upon the question, the whole mat- 
ter may safely be said to be still an open question. 

The importance of the question can be gathered at 
once by a single illustration. 

Suppose that a taxpayer under the 1924 Act pre- 
sented his appeal for 1918 in which the question in- 
volved was the value, as of March 1, 1913, for depre- 
ciation purposes, of a ninety-nine-year lease. The tax- 
payer contended that the value was $750,000, and such 
was actually the correct valuation. Suppose, however, 
that the Board fixed the value at only $450,000, or an 
undervaluation of $300,000. The difference in income 
resulting from a depreciation deduction on the smaller 
valuation amounted to less than $3,000 per year, so 
that the taxpayer accepted the Board’s determination 
so far as annual depreciation was concerned. He there- 
fore paid the tax, but did not sue for its recovery. 
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Suppose, however, that the taxpayer subsequently 
sold his lease for $1,000,000. The question of its 1913 
value then again becomes material in computing the 
profit on the sale. If the Commissioner should take 
the position, as he doubtless would, that the 1913 value 
was only $450,000, and the taxpayer appealed to the 
Board, or paid the tax and sued for its refund, he 
would be met by the Commissioner’s plea of res ad- 
judicata. If the Board’s decision in the Union Metal 
case is correct, such a plea would be overruled. How- 
ever, if the District Court or the Circuit Court of Ap- 
peals should hold that the doctrine of res adjudicata 
applied to the Board, then the taxpayer would have 
forever lost his right to a re-consideration of re-deter- 
mination of the value of the leasehold. 

It, therefore, becomes tremendously important to a 
taxpayer, in certain instances, to know whether or not 
his acquiescence in a decision of the Board for any 
particular year, in which the decision may be of trifling 
consequence to him, will preclude any further con- 
sideration of the same question in other years and from 
other aspects. 

The importance of these situations makes pertinent 
a rather careful examination of the Board’s decision 
in the Union Metal case for the dual purpose of testing 
its soundness and its scope. 


Soundness of Union Metal Decision Questioned 

The soundness of the Board’s decision in the Union 
Metal appeal is exceedingly doubtful. This doubt is 
emphasized by the fact that in the Gilliam appeal, 
supra, the Board held in no uncertain terms that the 
plea of res adjudicata was good in any proceeding be- 
fore it. 

Let the two bases of the Union Metal decision there- 
fore be examined to the end that its correctness may 
better be gauged. 


The thought which seems to have been uppermost in 
the Board’s mind in rejecting the plea of res adjudicata 
was that if the doctrine were applied it might seriously 
prejudice the cases of many taxpayers other than the 
appellant. Thus the Board said in arriving at its de- 
cision : 

“All * * * cases (under the 1924 Act) involved disputes 
between the taxpayer and the government as to income, profits, 
estate and the moribund gift, tax. The government was always 
a defendant. The questions were closely related and an error 
either in fact or law as to one taxpayer, or as to one year of 
tax, could affect the tax liability of many others so that it might 
project itself in an ever growing circle to bring about greater 
injustice and distort the public revenue. Thus uniformity of 
precept, which has been regarded as a desirable achievement, 
could become an instrument of destruction of justice, and de- 
feats its own principal purpose. If the perpetuation of error, 
with such possible results, can be avoided without at the same 
time involving the system in confusion and inefficiency, no ad- 
herence to a doctrine should be permitted to prevent its avoid- 
ance. And certainly this must be so, at least until it is clearly 
demonstrated by experience of this special tribunal that the 
doctrine is indispensable. Its necessity should not be assumed 
while the Board is still at the threshold of its career?’ (Writ- 
er’s italics.) 


Here the Board has apparently confused the doctrine 
of res adjudicata with that of stare decisis. Res ad- 
judicata applies only to proceedings between the same 
parties and its application could not possibly affect 
“many others.” The doctrine of stare decisis, on the 
other hand, applies to the upholding of precedent and 
to the maintaining of the correctness of former deci- 
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sions arrived at in proceedings between different par- 
ties. Courts frequently overrule or modify their own 
decisions, as circumstances arise, and to that extent 
depart from the doctrine of stare decisis. No such 
modification, however, appears ever to have been sanc- 
tioned in proceedings between the same parties concern- 
ing the same subject matter which has once been ad- 
judicated. 

While it is undoubtedly wise for the Board to apply 
the doctrine of stare decisis liberally “at the threshold 
of its career,” this can scarcely justify the rejection 
of the doctrine of res adjudicata upon the basis indi- 
cated by the Board, namely: that a strict application 
of it would affect the rights of taxpayers other than 
those of the appellant. 

The second basis of the Board’s decision is, in sub- 
stance, that, under the 1924 Act, the Board was out- 
side the judicial system and therefore the doctrine of 
res adjudicata was not binding upon it. In this con- 
nection the Board said: 

“This Board is a new creature with a special place in the 
governmental system of settling disputes. With a function in 
all respects judicial as to such matters as come within the 
confines of its powers, it is, nevertheless, nominally outside the 


judicial system. This was especially so under the Revenue 
Act of 1924. * * * 


“If for any reason the Board’s decisions were founded in 
error, whether by inadequate trial or incorrect determination, 
correction could be made in the courts. But was this the only 
method? Was it recognized by Congress that although-a party 
need not be bound by the Board’s findings as conclusive after 
inadequate presentation, the Board itself must be forever pre- 
vented from examining the matter? There is no reason for such 
a theory.” 

The Board thus assumes that because cases coming 
before it under the 1924 Act might be tried de novo 
by the courts in suits for refund, no such finality at- 
taches to its decisions as would bring the doctrine of 
res adjudicata into play. 

In so holding, the Board has given little weight to 
the authority relied upon by it in the Gilliam appeal to 
the effect that: 

“The rulings and decisions of certain executive or adminis- 
trative officers, acting in the discharge of duties which involve 
judicial or quasi-judicial action on their part are accorded the 
effect of res adjudicata, so far as to make them conclusive, 
unless duly appealed from or directly brought before the courts 
for review.” 23 Cyc. 1220. and cases therein cited. 

It would seem therefore that there is a grave doubt 
as to the correctness of the Board’s decision in the 
Union Metal case. 

That case, however, involved a decision under the 
1924 Act. It will be interesting to see whether the 
Board will adhere to it when the same question is 
raised as to decisions under the 1926 Act. 

So far as one is able to prophesy with any reasonable 
certainty, the Board will hold that the doctrine of res 
adjudicata applies under the 1926 Act. 

The Union Metal decision, as seen above, was pre- 
mised largely upon the fact that a taxpayer need not, 
under the 1924 Act, have exhausted his proof before 
the Board, but might retry his case de novo before the 
courts. Thus the Board pointed out: 

“The doctrine of res adjudicata * * * supposes the finality 
of the determination so that it may put an end to litigation of 
the same controversy. There is, however, clear evidence in the 
1924 Act itself that this was not the legislative intent while that 
statute was operative. Neither party was bound, at his peril, to 
exhaust his proof before the Board. The remedy of trial before 
(Continued on page 150) 
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Consolidated Invested Capital of 
Affiliated Corporations 






By J. S. Semipman, C. P. A.* 


HAT is consolidated invested capital? Is it 
the total of invested capital which each of 


the members of the affiliated group would 
be entitled to as separate companies, or is it the 
invested capital of a hypothetical corporation that 
would come into being as the result of a merger of 
all the members of the affiliated group under certain 
conditions? Furthermore, does it make any differ- 
ence whether we are dealing with a class A affilia- 
tion (parent and subsidiary) or a class B case (iden- 
tity of stockholders) ? 

These were some of the baffling questions that Con- 
gress bequeathed to us through Section 240 of the 
Revenue Acts of 1918 and 1921 providing for con- 
solidated returns. 

The Regulations 

The Treasury Department was the first to grap- 
ple with this elusive legacy, passing the heritage on 
to the taxpayer under regulations, in effect as 
follows: 

In all class A affiliations, consolidated invested 
capital was to be based on the cost to the parent 
company of the subsidiary company’s stock, irre- 
spective of what the invested capital of the sub- 
sidiary company would be if it were not a member 
of an affiliated group; but the same corporations, 
with virtually the same assets and the same tie 
between them, were to have a totally different con- 
solidated invested capital in a class B affiliation, for 
then the basis was to be the sum of the amounts of 
invested capital of each of the several corporations, 
computed as if one company had no relation to the 
other. 

That was all right to class B affiliated corpora- 
tions. It was more than all right for class A affil- 
iated corporations when the parent company paid 
more for the stock of the subsidiary than the sub- 
sidiary could claim for itself as invested capital. 
But it naturally did not “sit well” with affiliated 
groups that were on the other side of the fence, that 
is, where less was paid for the stock of the sub- 
sidiary than the amount of the subsidiary’s invested 
capital. They were not going to stand by and 
complacently accept a determination cutting them 
off from any beneficial interest. Quite to the con- 
trary, objection was immediately interposed against 
the terms of the probate on the ground that the 
amount paid for the stock by the parent company 
was immaterial; that consolidated invested capital 
should be the sum of the amounts of invested capi- 
tal, separately computed for each of the affiliated 
companies. From the opposing camp came the 
reply that such contentions may spell out a good 
“legal theory” but what must be applied is an “eco- 
nomic unit” theory, where the situation is measured 
as if there were just one single business organiza- 
tion. A long drawn-out controversy loomed. 


*Of Seidman & Seidman, Certified Public Accountants. 
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However, Congress having indirectly started the 
fracas, now indirectly tried to come to the rescue 
when it gave the Board of Tax Appeals to the con- 
testants. A number of the claimants immediately 
lodged their petitions with the Board, and a series 
of decisions have just been handed down announc- 
ing the Board’s judgment in the matter." 

The Board’s Decision 

The Board rules out the contentions ef both 
sides in part, and accepts, in part, the contentions 
of both. It holds that there is no warrant in 
the law for using one basis in a class A affiliation 
and some other basis in a class B affiliation. It 
adopts the view of the proponents of the “legal 
theory” that invested capital should be computed 
in the same manner, irrespective of how the affili- 
ation is brought about. However, as to the common 
basis to be employed, it repudiates the “legal the- 
ory” that consolidated invested capital is determined 
by adding together the invested capital of each 
company. Instead, it adopts the opposing view 
that the invested capital of an affiliated group is to 
be computed on the basis of a single economic unit. 

It is hardly to be expected that the controversy 
has reached its final resting place. The substantial 
amounts involved, coupled with the fact that some 
of the Board members dissented from the majority 
opinion, will undoubtedly result in bringing the 
case to the courts. It might not be amiss, there- 
fore, to inventory matters at the present stage of 
the contest, with a view of obtaining a better under- 
standing of the problem and possibly arriving at 
some solution of our own. We may perhaps con- 
clude, as I have, that consolidated invested capital 
is the total of the invested capital of each company 
of the affiliated group, premising our conclusion not 
only on reasoning from the law, but by ars is ex- 
pressly prescribed in the law. 

The Law 

From 1917 to 1921 inclusive, the excess profits 
tax was in operation. Though the tax itself was 
upon net income, invested capital was an important 
factor for, as we all know, a return was allowed 
upon invested capital, and only the income in excess 
of the prescribed return was subject to tax. While 
there were three Revenue Acts passed during the 
period, they all agreed that invested capital was, in 
effect, the amount originally paid into a corporation, 
plus accumulated surplus, less adjustment for inad- 
missibles. Nowhere in the law was the definition 
of invested capital qualified or limited. Every cor- 
poration was subject to the tax and for every cor- 
poration invested capital meant the same thing. 
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But between the group of sections in the law 
relating to the income tax and the group having to 
do with the excess profits tax—in no-man’s-land, so 
to speak—stood the cryptic Section 240. In the 
Revenue Act of 1918 it started off in the following 
inauspicious manner: 

“Corporations which are affiliated within the meaning of 
this section shall, under regulations to be prescribed by the 
Commissioner with the approval of the Secretary, make a con- 
solidated return of net income and invested capital. * * * and 
the taxes shall be computed and determined upon the basis of 
such return.” 

If that alone was all there was to Section 240, it 
would leave us up in the air on the basic question 
“when are corporations affiliated?” Congress 
avoided any misgivings by supplying its own defini- 
tion; and so in another part of Section 240 we find: 

“For the purpose of this section two or more domestic cor- 
porations shall be deemed to be affiliated, (1) if one corporation 
owns directly or controls through closely affiliated interests, or 
by a nominee, or nominees, substantially all the stock of the 
other or others, or (2) if substantially all the stock of two 
or more corporations is owned or controlled by the same 
interests.” 

It is perhaps because two statutory types of affil- 
iation were set up that the Treasury Department in 
its regulations provided for two methods of com- 
puting consolidated invested capital, one for each 
type. But very few can fail to agree with the Board 
that there is no warrant for differentiating consoli- 
dated invested capital in that way. Whether we 
get into the ball park by the front entrance or by 
climbing over the picket fence, the game we see is 
just the same. So also, no matter how corpora- 
tions get into the class of affiliated companies, 
whether it be by stock control or identity of inter- 
ests, their invested capital should be just the same 
in basis. There is nothing in the law that autho- 
rizes a different method of computation in one case 
or the other. As the Board said in the Bogle appeal 
“there is no language which in any way intimates 
that Congress intended that a distinction was to be 
made between these two groups for the purpose of 
computing the tax or determining the invested 
capital.” 

Anomaly of Regulations 


The Department disregarded this principle. It 
held, as we have already mentioned, that in a parent 
and subsidiary relationship (class A), the basis for 
computing the invested capital of the subsidiary 
was the cost of its stock to the parent company; 
but in a brother and sister relationship (class B), 
consolidated invested capital was the total of the 
amounts of invested capital of each of the family, 
originally computed without regard to the family 
tie. 

The results were most anomalous. Here was 
corporation A with an invested capital of $100,000, 
and corporation B with an invested capital of 
$50,000. Their combined invested capital was, 
therefore, $150,000. If corporation A bought all 


the stock of corporation B for $10,000, then without 
any inherent change having taken place in the amount 
paid in to either of the corporations or their accumu- 
lated surplus (except for the disbursement of the 
$10,000), their invested capital was reduced by the 
regulations to $100,000, or, after allowing for the 
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$10,000 disbursed by corporation A in acquiring the 
B company’s stock, a decrease of $40,000 over what 
the corporations would be entitled to in their own 
right. The next day, if corporation A declared a 


dividend to its stockholders payable in corporation | 


B’s stock, lo and behold—what happened! Corpo- 
ration A actually parted with $10,000 of assets, but 
the consolidated invested capital of A and B was 
miraculously increased by $40,000, for it was now 
$140,000 ($90,000 for A and $50,000 for B). Or let 
us assume that the stockholders of corporation A 
bought the stock of corporation B directly in the 
first place, instead of corporation A doing so. Un- 
der the regulations, the consolidated invested cap- 
ital would be $150,000. 

In other words, without any change having taken 
place in the capital or surplus of corporation B, its 
invested capital in the first case was figured at 
$10,000, and in the second place at $40,000, and in 
the third at $50,000. And if a fourth case were 
introduced where one-half of B’s stock was bought 
by corporation A, and the other half by the stock- 
holders of corporation A—well, heaven forbid! 

Surely the law gave no such wishy-washy, now 
you see it, now you don’t, aspect to invested capital. 
Instead, as was pointed out at the very beginning, 
invested capital was a fixed and definitely defined 
term, applicable in all cases, without exception or 
modification—paid in capital, surplus, less inadmis- 
sibles. Invested capital concerned itself with the 
internal structure of the corporation. It was meas- 
ured from the inside looking out, not the outside 
looking in. Whether the stockholder was a corpo- 
ration or an individual was immaterial. Invested 
capital was still invested capital. Any dabbling in 
the corporate stock among the stockholders had 
nothing to do with and could not affect the invest- 
ment in the corporation. That was basic. Yet, 
under the regulations, the reverse was made true, 
when the cost of the stock to the parent company 
was deemed to be controlling as to the amount 
that could be included as invested capital for the 
subsidiary. 

For these reasons, I doubt whether fault can be 
found with the Board’s conclusion that the regula- 
tions require modification so as to provide for a 
uniform method of computing invested capital in 
both types of affiliation. 


Uniform Method Prescribed by Board 


What should that uniform method be? The 
Board says the answer is rather easy of determina- 
tion. If invested capital is the capital paid in, plus 
surplus, less inadmissibles, then consolidated in- 
vested capital is the consolidated capital paid in, 
plus the consolidated surplus, less the consolidated 
inadmissibles. The following is the very language 
of the Board as contained in the opinion on the 
Farmers Deposit National Bank appeal: “Consoli- 
dated invested capital means: (1) actual cash paid 
in to the affiliated group; (2) actual cash value of 
tangible property paid in for stock or shares of the 
affiliated group; (3) paid in or earned surplus and 
undivided profits of the affiliated group; (4) and (5) 
intangible property paid in for stock or shares of the 
affiliated group, subject to certain limitations.” 
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As a statement of general principles, that is per- 
fectly logical and reasonable. If ordinary invested 
capital is made up of a group of factors, then con- 
solidated invested capital should result from the 
consolidation of those factors. But when we come 
to apply the definition to concrete cases, we find 
that it does not strike at the real root of the prob- 
lem, nor afford a final and complete solution. It 
may be perfectly all right where the parent com- 
pany creates the subsidiary company, so that the 
payment by the parent company for the subsidiary’s 
stock is exactly counterbalanced by the amount 
paid into the subsidiary company. It will also do 
for the class of affiliation where the same interests 
organize both corporations, so that what they pay 
for their stock is the amount paid into the affiliated 
group. But how is the definition to be applied 
where, as is very frequently the case, the affiliation 
takes place between two companies that had pre- 
viously been operating independently or had been 
controlled by different interests? By whom and 
when must the payment have been made to be con- 
sidered as the invested capital of the affiliated 
group? Is the cash paid into the affiliated group 
the amount that was paid into each company when 
it was organized, or is it the amount paid in at the 
time the affiliation takes place? Is it the stock- 
holders of the newly affiliated group or the original 
stockholders of the respective corporations that are 
referred to in the payment “for stock or shares”? 

Uncertainty as to Application of Board’s Method 

These are but a few of the snags that are run 
into in considering the definition, and veritable diffi- 
culties they are. 

Take this case: The A corporation, organized in 
1910, has a paid-in capital of $100,000. The B corpo- 
ration, organized in 1915, and in no way related to 
the A company, likewise has an invested capital of 
$100,000. Beginning with 1916 the A company 
stockholders start buying the B company stock in 
the market. On December 31, 1917, we will assume 
that they own one share less than the amount 
needed to give corporation A and corporation B the 
status of affiliated companies. The total invested 
capital on that date is still $200,000. On January 
1, 1918, the necessary one share is purchased by the 
A company stockholders, so that in 1918 a consoli- 
dated return must be filed. Let us suppose that the 
aggregate cost to the A company stockholders in 
acquiring the B company stock was $60,000, ac- 
counted for by the fact that operating deficits aggre- 
gating $40,000 existed. The A company had neither 
surplus nor deficit. What is the consolidated in- 
vested capital, or, to put it more basically, what is 
the amount paid into the affiliated group? Is it 
$200,000, the amount originally paid in to each 
company? Is it $160,000, the amount originally 
paid into the A company plus the $60,000 paid by 
the A company stockholders for the B company 
stock; or is it the amount paid into both companies 
at the time the affiliation was first created, or what? 

The Treasury Department would allow $200,000 
as the consolidated invested capital. What would 
be the invested capital under the Board’s decision? 
Let us vary the facts somewhat and assume that 
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corporation A bought corporation B’s stock directly, 
instead of the former’s stockholders doing the buy- 
ing. Would that alter the situation any? It would 
so far as the regulations are concerned, because the 
Department would then allow a consolidated in- 
oe capital of $160,000. What does the Board 
say! 

Let us interpose still another factor. Suppose the 
A company stockholders buy the B company’s 
stock, but that the A company stockholders are not 
the original group of stockholders. Rather let us 
suppose that these particular stockholders got their 
interest in the A company by purchasing its stock 
in 1916 from the original stockholders, at, say, 
$110,000. Would that affect the situation? 

And finally, let us suppose that both the A com- 
pany and its stockholders, instead of either of them 
alone, buy the B company stock, that is, the A 
company buys 50 per cent, and the A company 
stockholders 50 per cent. How now would con- 
solidated invested capital be computed under the 
Board’s definition? 

Let us review some of the Board’s decisions to 
see whether we can determine how it would an- 
swer these questions. The review will at the same 
time afford us an opportunity of commenting on 
the Board’s position. 


Analysis of Board’s Decisions 


In the Risdon Tool & Machine Co. appeal there 
was a class A affiliation during the year 1918, but 
the companies were not affiliated during the pre- 
war period. In computing consolidated invested 
capital for 1918 the Commissioner, in accordance 
with the regulations, eliminated all of the capital 
and surplus of the subsidiary corporation and 
valued the assets of the subsidiary at the cost of 
acquisition to the parent company. For the pre- 
war period the invested capital was computed, 
again in accordance with the regulations, by taking 
the average aggregate invested capital of the two 
corporations. As a result the pre-war invested cap- 
ital was made much greater than the invested 
capital for the current year. The taxpayer con- 
tended that the invested capital should be com- 
puted on the same basis for both periods, but the 
Board gave judgment for the Commissioner, hold- 
ing that the difference in basis was justified by the 
difference in the relation between the corporations. 

The important aspect of this decision, so far as 
we here are concerned, is the Board’s conclusion 
that the cost of the stock to the parent company 
measures the invested capital of the subsidiary. 
Since it had already held that consolidated invested 
capital is to be computed in the same manner, 
whether the affiliation be of the A or B type, it 
follows that where there is identity of interests, the 
consolidated invested capital would be measured by 
the cost of the stock to the stockholders. Isn’t 
this subject to the same criticism as has been levied 
against the Department’s regulations on the point? 
How does the cost of the stock to a stockholder, 
whether corporate or individual, affect what has 
been paid into the corporations of the group? 

Suppose the corporate or individual stockholder 
bought the controlling stock prior to 1913. For in- 
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come tax purposes his cost may be the March 1, 
1913, value of the stock. Presumably then the 
March 1, 1913, value would form the basis of com- 
puting the invested capital. But it is almost gospel 
in tax principles that March 1, 1913, values have 
nothing to do with invested capital. Then again 
the price paid for the stock may consider appre- 
ciation. Surely the LaBelle Iron Works case has 
conclusively settled the fact that appreciation can 
not be included in invested capital. 

The Board seeks to justify its conclusion because 
of the “anomalies which would arise from” any 
other construction. Here is an anomaly which it 
refers to: 

“Assume that company A is organized on January 1, 1918, 
with a paid-in cash capital of $100,000, and that it immediately 
organizes company B and acquires all of that company’s capital 
stock for $100,000 cash. Assume further that A, being a 
holding company, has no income other than the dividends re- 
ceived on the stock of B, which are non-taxable, and that the 
income of B for the year 1918 is $20,000. Undoubtedly, if 
they were to be treated as separate companies and taxed as 
such, each would be entitled to an invested capital of $100,000, 
and together they would have a combined invested capital of 
$200,000. B, as a separate company, would be liable for a tax 
computed on the basis of a net income of $20,000 and an in- 
vested capital of $100,000. If the consolidated invested capital 
is the total of invested capital to which each would be entitled 
as separate companies, then the amount thereof is $200,000, 
and the consolidated tax liability would be computed on the 
basis of a net income of $20,000 and an invested capital of 
$200,000, notwithstanding that no part of the capital of A 
was responsible for any part of the income, that the income 
was entirely attributable to the employment of the capital of 
B, and that, in truth and in fact, there has been but $100,000 
paid in to the whole business enterprise.” 

But does not the Board omit from its considera- 
tion the factor of inadmissibles? The A company 
would have a zero invested capital because all of 
its assets are of an inadmissible nature. Comput- 
ing consolidated invested capital as the aggregate 
of the individual invested capitals would give the 
affiliated group a total invested capital of $100,000, 
which is in accord with the facts and involves no 
anomaly at all. If there are any anomalies they 
would appear to be quite on the other foot, so to 
speak. Using the cost of the subsidiary stock as 
the basis might overnight violently increase or de- 
crease the invested capital, although no disturb- 
ance took place within the corporations themselves. 
The case before the Board, for instance, resulted 
in a decreased invested capital of close to $300,000. 
Yet the amounts originally paid into each corpo- 
ration or their respective surpluses—the ingredients 
of invested capital—were in no way impaired. The 
Board took frank cognizance of this possibility and 
commented on it, as follows: 

“We realize that under certain circumstances the invested 
capital of such a consolidation may be materially less than the 
aggregate of the average invested capital of the separate com- 
panies for the pre-war period; and that the reduction may have 
been brought about solely through the investment made by 
the parent company in its subsidiary’s capital stock. In fact, 
such is the case in the instant appeal. During the pre-war 
years the separate companies had invested an average of $397,- 
268.41, while during the taxable year, as a result of the con- 
solidation, the invested capital was only $113,796.92. But is 
this not the result of the working out of the theories underlying 
the requirement of consolidated returns in the case of corpora- 
tions which are deemed to be affiliated under the provisions of 
section 240 of the statute? Those theories contemplate that the 
members of the affiliated group shall be treated as a single 
business enterprise, and when the capital stock of one of the 
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group has been taken from the hands of the public and owner- 
ship thereof vests thereafter in another member of the group, 
that stock, so far as the consolidation is concerned, is, in effect, 
no longer outstanding, since it is held entirely within the 
group and its acquisition for cash by the parent company adds 
nothing to the consolidated group. The invested capital, then, 
of the group is less than the combined invested capital of the 
separate companies.” 


It is difficult to see, however, just how this ex- 
planation supports the theory adopted by the Board. 
Quite to the contrary, it seems to uphold the op- 
posing view that the invested capital is the aggre- 
gate of the individual invested capitals, for that is 
the only way the “acquisition for cash by the parent 
company adds nothing to the consolidated group,” 
giving it the same status before as after, whether 
the stock be bought by a corporate member of the 
group or an individual whose interest creates the 
group. Otherwise the purchase of the stock for an 
amount greater than the actual invested capital in 
the corporation would artificially increase the in- 
vested capital of the group, and on the other hand 
the purchase at a lesser amount would unwarrant- 
edly decrease the invested capital allowance, though 
the invested capital as such would not change one 
10ta. 

As the Board remarks in the Bogle case, “the 
acquisition by one company of the stock of another, 
thereby creating affiliation, creates no additional 
investment in the affiliated group.” This is, of 
course, sound. It doesn’t. Nor does it decrease 
the investment. It seems to me that the only way 
this can be brought about in both class A and class 
B cases—for both must concededly be treated alike 
—is by considering the consolidated invested cap- 
ital as the total of the separate invested capitals. 
If the corporation A has an invested capital of 
$100,000, and corporation B has an invested capital 
of $100,000, their total invested capital is $200,000. 
The acquisition of B’s stock by the stockholders of 
A does not add to or subtract from this total. The 
Board acknowledges that computing the consoli- 
dated invested. capital by taking the total of the 
invested capital of each corporation will give that 
result. Likewise if corporation A buys corpora- 
tion B’s stock—no matter what the price—the cap- 
ital invested in each of the corporations remains 
the same, except for the investment by the pur- 
chasing corporation in the inadmissible stock of the 
other corporation. Again that result is reached by 
computing the combined invested capital as the 
total of the invested capital of the separate corpo- 
rations. It is not reached by the Board’s method, 
which makes invested capital a fluctuating quantity 
depending upon the price of the stock. 

The Burke Decision Seemingly in Conflict 

As a matter of fact the Board seems to abandon 
this “cost of stock” theory, if you will, and adopts 
the basis of aggregating the invested capital in 
the Burke Electric Co. appeal, decided the very 
same day as the Risdon case. The fact that Mr. 
Trammel, who wrote the opinion of the Risdon case, 
dissented from the Board’s decision, supports the 
impression that one holding is evidently opposed 
to the other. 

The situation in the Burke case was briefly as 
follows: (Continued on page 149) 
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Some Phases of Special Assessment 


By WILLIAM COoGGER* 


N THE report of the Couzens Committee, so-called, 
| covering an investigation of the Bureau of Internal 

Revenue, it was stated in discussing the Relief Sec- 
tions of the Statutes: 

“At present the taxpayer cannot properly set up a 
special assessment claim without inside information.” 

It is feared that the statement is altogether too true, 
and that the alleged secrecy which it is claimed should 
envelope all proceedings in special assessment cases has 
served as a sort of boomerang. 

Confusion has existed in the minds of taxpayers be- 
cause of the terminology used to designate various sec- 
tions in the Income Tax Unit. 
There was the Special Assignment 
Section, which had to do with the 
determination of paid in surplus 
and similar questions; the Special 
Adjustment Section, known to the 
initiated as the Fraud Section; and 
last the Special Assessment Section 
which has, in certain specified cases, 
to determine the tax liability of cor- 
porations by comparison with 
“representative concerns.” It is 
this latter named section that was 
referred to in the above quotation 
from Senator Couzen’s Committee 
report, and it is proposed to discuss 
this same section in this article. 

“In deciding special assessment 
cases” a taxpayer’s representative 
from the Pacific Coast once asked, 
“do you make use of deduction or 
induction?” “Neither,” replied the 
auditor. ‘“ We are guided by 
analogy.” 

Here are two examples of a 
method used—call it analogy or what you will:—An 
auditor had the case of a manufacturer of iron pipe 
for oil conveying. This taxpayer made considerable 
profit and paid a high tax. The abnormal condition 
was clearly evident, but the selection of proper com- 
paratives was difficult. The auditor used manufac- 
turers of smoking pipes in his final audit. Whether 
these were meerschaum or corncob it is hard to say, 
but they were pipes, and, of course, as a pipé is a pipe 
by all the rules of logic their use as comparatives 
clearly complied with the law, according to the audi- 
tor’s reasoning. 

Another case audited under Sections 327 and 328 
was that of a manufacturer of coupling devices such 
as clips and like fasteners sold by stationers and used 
to fasten office papers together. Manufacturers of 
freight car coupling devices were used as comparatives. 
Both were “fasteners” used to hold things together it is 
true. Perhaps the auditor who claimed to use analogy 
in the closing of his cases spoke more truly than he 
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intended. The comparatives cited in the two above 
cases certainly “bore some resemblance,” just as the 
gill of a fish is similar to the lung of a quadruped. 
The Special Assessment Section had its time of 
birth shortly after the passage of the Revenue Act 
of 1917, called into being, as it was, by Section 210 
of that Act; but it did not reach the age of reason 
until some time after the passage of the Revenue 
Act of 1918 which it will be remembered was enacted 
February 24, 1919. A mistake was made in the be- 
ginning for the reason that cases were closed by the 
use of comparatives that had not been finally audited. 
It would have been more just to 
the taxpayer, as well as economical 
for the government, to have waited 
for a period of, say, two years after 
the passage of the tax act before at- 
tempting to close cases under the 
relief sections. Many of these 
cases were audited and closed by 
the use of comparatives, and 
later on these same compara- 
tives were granted relief as being 
abnormal. Many times this necessi- 
tated the reopening of early cases 
again and again when some live tax 
representative discovered or inti- 
mated that improper comparatives 
had been used. 
. One of the early unwritten laws 
of the Special Assessment Section 
was that comparatives showing 
higher percentages of net income to 
invested capital than the appellant 
were not to be used. The reason 
was obvious. If there were ab- 
normal conditions in the appellant 
corporation this would usually be reflected by a 
high percentage of net income to invested capital. 
Consequently, if the percentages in the compara- 
tives were as high or higher they also would be ab- 
normal and their use a violation of the law. A high 
percentage of net income to invested capital, how- 
ever, is not always the result of abnormal conditions. 
Profiteering may also bring it about, and there were 
many such cases during the war years. 


In the early days most cases showing a high per- 
centage of net income to invested capital were granted 
relief with a superficial analysis only. This sometimes 
resulted in granting “relief” where there was no hard- 
ship and no relief needed. Today, it is believed, closer 
analysis is made to determine the reason for high per- 
centages of net income to invested capital before grant- 
ing relief. 

Prior to the creation of the Board of Tax Appeals, 
Law Opinion 1109 contained the only practical rules of 
procedure that the auditors in Special Assessment Sec- 
tion had to guide them. This decision ‘had to do with 
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the question of what constitutes abnormal conditions 
and proper comparatives. It is true there were several 
other rulings covering special assessment cases, but most 
of these have since been found to be unsound in prin- 
ciple and have been revoked. Notably among the num- 
ber is A. R. R. 326, to the effect that low officers sal- 
aries or no officers salaries in 1917 created an abnormal 
condition in income for that year and thus made Sec- 
tion 210 applicable. This ruling has been repudiated, 
due to the decision of the Board of Tax Appeals in the 
Appeal of the United Shoe Stores Companies (2 B. T. 
A. 73) wherein it is pointed out that abnormal condi- 
tions are immaterial for 1917, the only ground for 
assessment under Section 210 being inability to deter- 
mine invested capital. 


A. R. M. 141 Viewed as Faulty 


One impractical opinion that is still in vogue in 
Special Assessment Section is A. R. M. 141. This is 
the celebrated “circulation structure” decision. The 
opinion itself is most logical in reasoning and plausible 
in its conclusion, but it is based upon theoretical rather 
than practical knowledge. In this decision the follow- 
ing rule for selecting comparatives is laid down: 


“The only proper comparatives would be such concerns as 
could show the cost of the circulation structure and in this 
way the entire capital invested may be recognized in com- 
puting the tax of a concern which cannot properly prove 


its case.” 

Auditors with an experience covering several years 
in Special Assessment Section state that no newspaper 
known to the section has ever been able to show the 
cost of its circulation structure. Several hundred ques- 
tionnaires were sent out by the Unit at one time to the 
leading newspapers. Only two deigned to answer and 
neither of these was able to state the cost of its cir- 
culation structure. A. R. M. 141 is not and never has 
been complied with by the Unit in selecting compara- 
tives, for the sole reason that it is impossible to do so. 

It will be observed that A. R. M. 141 is based upon 
inability to determine invested capital because it is 
impossible to identify the amounts expended for in- 
tangible property and restore them to invested capital. 
Upon this basis the decision is sound. It could not 
have been based upon abnormal conditions because the 
same situation is common to the entire industry. 


There has been much loose thinking about what con- 
stitutes abnormal conditions. It is obvious that abnor- 
mal means the converse of the usual normal situation. 
For example, it has been argued by some that the 
epidemic of influenza existing late in 1918 abnormally 
increased the profits of casket companies, but this situa- 
tion does not constitute an abnormal condition because 
it was common to the entire industry and all companies 
therein should have been benefited by it. 


Many practitioners will appear in the Bureau and 
say, “This case is abnormal because there are excluded 
from invested capital intangible assets of substantial 
value.” It frequently happened that in some industries 
intangible assets had not been capitalized by any com- 
panies. In such cases the reply of the Bureau was, 
“None of the companies in this industry have capi- 
talized intangibles and therefore there is nothing abnor- 
mal in your case.” It is submitted that the attitude of 
the taxpayer and the reply of the Bureau were neither 
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strictly accurate. The mere exclusion of intangible 
assets from invested capital does not constitute an ab- 
normal condition. Neither does the failure to capitalize 
intangible assets by other companies in an industry in 
and of itself deprive any one of them of a claim to 
abnormality because of the exclusion of intangible as- 
sets from invested capital. A consideration of the 
history of the law shows that the exclusion of in- 
tangible assets from invested capital as computed under 
Section 326, was only intended to be an abnormal con- 
dition where the amount of such intangible assets ex- 
cluded from invested capital was greater than the 
amount of such intangible assets excluded from the 
invested capital of representative corporations. The 
same is true of borrowed money. For example, if the 
claimant corporation has a large amount of borrowed 
money in its business but the amount of borrowed 
money employed by representative corporations rep- 
resents the same proportion of their invested capital, 
how can it be maintained that claimant has abnormal 
conditions as compared with them? If all corporations 
in a stated industry have failed to capitalize intangible 
assets but the intangible assets which claimant might 
have capitalized are substantially greater than the 
amount of intangible assets which representative cor- 
porations might have capitalized, it would seem that 
claimant has, as compared with them, an abnormal 
amount of intangible assets excluded from invested 
capital, and the mere failure of claimant’s competitors 
to capitalize the lesser amount of intangibles owned 
by them should not oust claimant from relief. It 
should not be overlooked that the test of abnormality 
is comparison and that it cannot be determined whether 
a corporation has abnormal conditions in either capital 
or income until the conditions existing in the cases of 
other corporations in the same industry be known. For 
this reason Section 327 (d) of the Revenue Acts of 
1918 and 1921 is inseparably interwoven with Section 
328 of those Acts. 

Until recently the Special Assessment Section of the 
Bureau failed to distinguish properly between para- 
graphs (a) and (c) and (d) of Section 327. They 
insisted upon putting everything under Section 327 (d), 
and it was not uncommon for a taxpayer making appli- 
cation under Section 327 (a) to be informed that there 
was no abnormal condition and no exceptional hardship 
in its case. If a corporation comes under Section 
327 (a) or Section 327 (c), then it is not necessary 
that “gross disproportion” or exceptional hardship 
exist, but if there is one per cent difference between 
the tax of the taxpayer and that of representative cor- 
porations the taxpayer is entitled to have benefit of 
that. This is very important when it is recalled that in 
some cases the office of the Solicitor of Internal Rev- 
enue has held that although the tax of representative 
corporations was 2 per cent less than that of claim- 
ant, this did not constitute the gross disproportion un- 
der Section 327 (d) and claimant was not entitled to 
relief, 

A recent ruling of the office of the General Counsel 
of the Bureau of Internal Revenue, wherein it is held 
that the exclusion of intangible assets from invested 
capital does not constitute an abnormal condition un- 
less the assets were acquired by the expenditure of 
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cash, denotes confused floundering among the para- 
graphs of Section 327. If the assets were purchased for 
cash, they may be included in invested capital if the 
amount paid can be ascertained and Section 327 has no 
application. If the cash expenditures cannot be ascer- 
tained, then Section 327 (a) applies and not (d), be- 
cause the invested capital cannot be determined. Sec- 
tion 327 (d) was intended to cover a different situa- 
tion than Section .327 (a), and this opinion of the 
General Counsel denotes a misinterpretation of the 
law. If it was designed to provide against the grant- 
ing of wholesale relief on the ground that nearly all 
corporations could show intangible assets excluded 
from invested capital, it is submitted that it was de- 
signed to take care of a situation which could never 
exist under a proper administration of the law and a 
proper understanding and application of under what 
circumstances the exclusion of intangible assets from 
invested capital constitutes an abnormal condition. 


In the writer’s experience as auditor and conferee 
in the Special Assessment Section only one practitioner 
is recalled who made the claim that a taxpayer was 
under Section 327 (c) of the statute. This is a very 
common situation in many cases and is perhaps more 
common than either (a) or (d), yet it has been almost 
totally disregarded by the Bureau in the administration 
of the law. It is apparently being recognized since the 
decision of the Board of Tax Appeals in the Appeal of 
D.N. & E. Walter Co., Inc., 4 B. T. A. 142. 


The Board of Tax Appeals has decided several 
special assessment cases and in the well reasoned opin- 
ions handed down may be found logical rules of pro- 
cedure to follow in special relief claims,—rulings it 
is believed that are based upon the very idea Congress 
had in mind in enacting the relief sections. Notably 
among these decisions perhaps is that in the Appeal of 
the Viscose Co. (3 B. T. A. 444). Several rules of 
procedure applicable to special assessment may be 
drawn from this case, one of which is that taxpayers 
books do not necessarily reflect the true value of the 
assets and that, notwithstanding book entries, invested 
capital may be indeterminable, bringing the taxpayer 
within the provisions of Section 327 (a). Another 
well reasoned case from which rules of procedure may 
be drawn is that of D. N. & E. Walter & Co., Inc. In 
this case, notwithstanding the existence of a valuable 
good will acquired from a partnership in 1896, no such 
item was set up on the taxpayer’s books, principally for 
the reason that the corporation was a family affair. 
Stock was issued for a mixture of tangible and in- 
tangible assets, the pro rated values of which could 
not be segregated due to lack of records and the Board 
held, consequently, taxpayer came within the scope of 
Section 327 (c). Another decision involving special 
assessment was that in the Appeal of G. M. Standifer 
Construction Coroporation, 4 B. T. A. 525. 


A decision which has caused wide comment among 
practitioners is the case of Morris & Co., 1 B. T. A. 
179. It is submitted that this decision is basically un- 
sound. It assigns as a reason for the denial of assess- 
ment under Section 328 that a corporation cannot fall 
within the provisions of Section 327 if the item relied 
upon to bring it within these provisions is specifically 
excluded from invested capital by the provisions of 
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Section 326. It overlooks the point that Sections 327 
and 328 were designed to relieve against the hardships 
imposed by the technical provisions of Section 326. A 
study of the history of the law, which is correctly set 
forth in L. O. 1090, shows that when Section 327 
passed the Senate it provided among other provisions 
that a corporation should be assessed under Section 328 
if it would be placed in a position of substantial in- 
equality as compared with representative corporations 
“because the actual value of the assets on March 1, 
1913, was substantially in excess of the amount at 
which such assets would be valued for the purpose of 
computing invested capital under the provisions of Sec- 
tion 326.” The Conferees reported that they had con- 
solidated the provisions of the Senate and House bills 
into Section 327 (d) as eventually enacted in the Rev- 
enue Act of 1918. Because Section 327 (d) is ambig- 
uous, resort may be had to the statement of the mem- 
bers in charge of the bill made in presenting it for 
passage in order to interpret it. (Railroad Commis- 
ston v. C. B. & Q. Railroad Co., 257 U. S. 563, 589.) 
The Supreme Court has decided that the value of as- 
sets on March 1, 1913, has no bearing on invested capi- 
tal under Section 326 and may not be included therein, 
yet it is obvious from a history of the law that this was 
not intended to oust a corporation from assessment 
under Section 328 if the assets so excluded were on 
March 1, 1913, disproportionate to those owned by 
representative corporations. But the reasoning of the 
Morris case leads to an opposite conclusion. 

Attention is directed to the dissenting opinion in the 
Appeal of the High Shoals Co. (3 B. T. A. 305) as 
an example of clear, logical reasoning. Although the 
majority opinion is the law, at least as far as the 
Bureau and the Tax Board is concerned, later decisions 
of the Board would indicate that a similar situation 
with facts properly presented, and with sufficient evi- 
dence to prove the contentions of the taxpayer, might 
result in reversing the majority conclusion in this opin- 
ion. This decision serves as a good example of “doc- 
tors” disagreeing. When members of a board, versed 
in the law, and reaching decisions by logical reasoning, 
disagree, it is little wonder that ordinary auditors with- 
out legal knowledge and strangers to the rules of 


logical reasoning commit errors and reach false con- 
clusions. 


State Income Tax Bill Is Passed by Iowa 
House of Representatives 


HE Patterson-Johnson bill for a state income 

tax passed the House of Representatives of the 
State of Iowa by a vote of 56 to 49 on March 16, 
one vote more than needed for a constitutional 
majority. 

Under the measure, incomes for single persons in 
excess of $1,500 would be taxed, in case of married 
persons, $3,500. Exemptions for dependents are 
$400 each. The levy on the first $1,000 above ex- 
emptions is to be 2 per cent, increasing 1 per cent 
for each additional $1,000 to a maximum of 6 per 
cent. Corporation profits exceeding $1,000 are to 
be taxed at 3 per cent, the bill provides. 


It is predicted that the measure will meet defeat 
in the Senate. 








United States to Help Plan Tax Relief 
_ in Foreign Trade 


By MirtcHe.it B. Carro.i* 


{This article is based on material gathered by the author 
in the more important European countries while making an 
investigation of taxation affecting American business and in- 
vestments. | 


N London, on April 4, 1927, will be held a con- 
I ference at which tax experts from a number of 

countries will consider methods of eliminating 
double taxation. As the American representative 
to this conference, the President of the United States 
has appointed Prof. T. S. Adams, 
of Yale University. 

A survey of the situation in Eu- 
rope alone is sufficient to show the 
value of a uniform method of elimi- 
nating the discouraging burden on 
international trade that results from 
the taxation of income in the coun- 
try where it arises and again in the 
country where the recipient resides. 
In some instances the cumulation of 
taxes on particular profits may 
amount to as much as 50 per cent. 


The European countries that have 
been especially interested in restrict- 
ing the tax drain on commercial 
revenues are Czechoslovakia, Bel- 
gium, France, Germany, Great 
Britain, Italy, the Netherlands, 
Poland, and Switzerland. Argen- 
tina and Japan also have taken an 


ble taxation. A brief discussion of the nature of these 
conventions and of the credit and exemption system 
contained in the United States revenue act, as well as 
the gist of the proposals made by the double-taxation 
committees of the League of Nations and the Inter- 
national Chamber of Commerce, appeared in Com- 
MERCE Reports December 20, 1926, in an article en- 
titled “Tax relief for international trade sought.” 

The agreements reached by other countries are 
usually of importance to American enterprises, for in 
general all individuals resident and companies having 
their principal office or effectual control in one of the 
signatory States may take advantage of the exemptions 
accorded by the other. 


The experts who will attend the London meeting 
plan to draft models for conventions governing the 
elimination of the multiple imposition of income and 
inheritance taxes and relative to administrative and 
judicial assistance in tax collection which may be used 
by interested States. They are also to discuss the 
feasibility of establishing a permanent organization to 
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active part. Several of the these States have already 
entered into agreements between themselves and with 
certain other countries in the endeavor to eliminate dou- 
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aid in the execution of agreements that may be’ reached 
and to work constantly toward the soulution of this 
problem. The work of the experts will not be binding 
on the governments which designated them. 

Such important questions will be discussed as: Where 
business profits should be taxed; whether dividends 
should be levied upon in the country where the corpora- 
tion has its seat or in the country of the shareholder; 
and whether interest on loans should be assessed in the 
country of the borrower or in that of the foreign lender. 

The task of the experts is made 
difficult by the remarkable diver- 
gences in the tax system of the 
various countries. The principal 
national tax is almost invariably an 
income tax, but the structure of this 
levy is different in every State. The 
English income tax is perhaps the 
simplest European system in struc- 
ture, but the jurisprudence of the 
courts in tax matters has reached 
an almost unequaled refinement. 
The British tax was introduced as 
an extraordinary source of revenue 
to carry on the war against Na- 
poleon, and although frequent at- 
tempts have been made to repeal it, 
this levy has grown to be one of the 
principal sources of governmental 
revenue. 

For administrative purposes in- 
come is classified under five schedules. Schedule D is 
of primary interest to Americans because it deals with 
the annual profits or gains accruing to any person resi- 
dent in the United Kingdom, whether Britisher or 
foreigner, from any kind of property whatever, whether 
situated in the United Kingdom or elsewhere, and from 
any profession or trade carried on within the Kingdom 
or abroad. A nonresident of the United Kingdom is 
only taxable on income from property, a trade, or a 
profession exercised within the United Kingdom. 

The standard rate of 4s. to £1, or 20 per cent, is 
payable by both individuals and corporations on all 
kinds of income treated under the various schedules. 
Individuals are allowed certain abatements under the 
standard rate and pay supertax on income exceeding 
£2,000 ($10,000 in round numbers). The rates of the 
supertax are graduated from 9d. to 6s. for £1, or 3% 
to 30 per cent. 

Business Taxes in Germany 

All commercial concerns in Germany, including 
those belonging to foreigners, with a capital of more 
than 20,000 gold marks, must help pay the German 
reparations bill. The Industriebelastungsgesetz (in- 
dustrial charges law) of August 30, 1924, requires all 
industrial and trading concerns, including mines, mari- 
time and inland shipping companies, private railways, 
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narrow-gauge railways, and tramways, with a working 
capital exceeding 50,000 gold marks, to issue deben- 
tures, which represent in all a total nominal capital of 
5,000,000,000 gold marks. During the second year of 
application of the experts’ plan—September 1, 1925, to 
August 31, 1926—an annuity of 125,000,000 gold 
marks, representing interest at the rate of 21% per cent 
on the total nominal capital, had to be paid. During 
the present’ or third year (1926-27) the annuity will 
amount to 250,000,000 gold marks, representing inter- 
est at 5 per cent. From the fourth year, 300,000,000 
gold marks, representing interest at 5 per cent and 
1 per cent amortization, will be required. 

In order to equalize the charge imposed upon in- 
dustry in Germany, the Aufbringungsgesetz (law for 
the production of the industrial charges) increases the 
number of concerns subject to the charge imposed by 
the Industriebelastungsgesetz so as to include industrial 
as well as banking, insurance, and all commercial enter- 
prises, and hotels, cafes, and boarding houses, with a 
working capital in excess of 20,000 gold marks. The 
rate for the past year was 3.75 per 1,000 of the working 
capital, and the rate for 1927 will be 7.5 per 1,000. 

If an American buys real estate in Germany, he 
becomes subject to the Reich Vermogensteuer (prop- 
erty tax) on its assessed value, the average rate being 
5 per 1,000. The individual employed or carrying on 
business in Germany is subject to the Einkommensteuer 
(income tax), which is graduated from 10 to 40 per 
cent, after certain deductions for family charges in the 
case of small incomes. When salaries are paid, the em- 
ployer deducts and pays to the State 10 per cent for 
the account of the employee. Similarly, the company 
deducts for the State 10 per cent from dividends and 
interest when they are paid. 

A special income tax, Korperchaftsteuer, is pro- 
vided for corporations, the rate being 20 per cent of 
the net profits. Reduced rates are granted a German 
private limited company (G. m. b. H.) with a capital 
not exceeding 50,000 reichsmarks. 

French Income Tax Modeled After British 
and German Systems 

The French tax system was reorganized in 1914 on 
the basis of a bill proposed by Monsieur Cailloux. The 
new system is composed of seven schedular taxes, which 
reflect the influence of the British schedules but differ 
in that various rates are applied—for example, lands, 
buildings, dividends, and interest, 18 per cent; com- 
mercial and industrial profits, 15 per cent; income from 
noncommercial professions, salaries, and agricultural 
profits, 12 per cent. As in the German system, the 
general income tax applies to the entire income .of a 
resident individual from all sources, but it is similar 
to the British supertax in that it is supplementary to 
the schedular levies. The rates of the general income 
tax are graduated from 1.2 per cent on income between 
7,000 and 20,000 francs to 30 per cent on income ex- 
ceeding 550,000 francs. 

The Belgian and Italian systems are similar in their 
broad outlines to the French. The Belgian system 
embraces a real-estate tax of 11 per cent; the “taxe 
mobiliere,” with rates varying according to the kind 
of income (dividends, 22 per cent, bond interest, 16.5 
per cent) ; the professional tax, graduated from 2 to 10 
per cent; and the supertax on total revenues, which 
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progresses from 1 to 30 per cent. The additional per- 
centages levied for the benefit of the Provinces and 
communes in some instances almost double the national 
rate. 

The Italian system embraces three schedular levies: 
Income from lands and buildings (each 10 per cent) 
and from movable wealth. The rates on movable 
wealth vary according to the kind of income—for ex- 
ample, interest, 22 per cent; business profits, 16 per 
cent; brokers’ fees, 14 per cent; and salaries, 11 per 
cent. Supplements are added for the Provinces and 
communes. The surtax on income from all sources is 
graduated from 1 to 10 per cent. 

Italy has reorganized its system so as to favor busi- 
ness, and reductions in the profits tax are to take effect 
in the next few years. . 

Austria, Czechoslovakia, and Hungary Have 
Substantially the Same System 

Although Czechoslovakia and Hungary until recently 
formed a part of the same empire, both have diverged 
to a certain extent from the Austrian system. All 
three countries have a land tax, a buildings tax, a 
general profits tax on individuals and partnerships, 
a corporation tax, and certain other levies, but rates 
differ to an extraordinary degree. A bill has been 
introduced in the Czechoslovak Parliament with a view 
to lightening the taxes on business. 

Spain is also in the process of revising and reducing 
taxes. The Netherlands recently reduced the income 
tax on individuals by 20 per cent. In contrast to other 
European countries with their high rates on profits, 
the Netherlands taxes the profits of a locally organized 
company only when distributed as dividends, at the 
rate of 9.05 per cent. 


National Tax Association Conference to 
Be Held at Toronto, Canada 
Y A LARGE majority the members of the 
Executive Committee of the National Tax As- 
sociation have voted to hold the next conference 
at Toronto, Canada, in the week of October 10, 
1927. 

The last conference in Canada was held in 1908 
and it was decided, says Secretary A. E. Holcomb, 
to “renew contact with our neighbors, whose tax 
problems are largely similar to ours and who can 
easily give us helpful suggestions.” 


Tax on Shares of National Banks in Three 
States Held to Be Invalid 


AWS enacted by Wisconsin, Kentucky and 
Minnesota imposing taxes on shares of na- 
tional banks at a higher rate than on “other mon- 
eyed capital” were held in violation of Section 5219, 
Revised Statutes, in three decisionst rendered by 
the United State Supreme Court on March 21. 
Practically the same questions of law and fact 
were presented in each case. Section 5219 of the 
Revised Statutes permits the taxation of shares in 
national banks in the state where the bank is lo- 
cated subject to the restriction that “the taxation 





1First National Bank of Hartford, Wis., v. City of Hartford and 
State of Wisconsin, State of Minnesota v. First National Bank o 
St. Paul, Georgetown National Bank v. Ollie McFarland, Sheri 
of Scott County, Kentucky. 
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shall not be at a greater rate than is assessed upon 
other moneyed capital in the hands of individual 
citizens of each state.” 

Previous decisions of the United States Supreme 
Court have established that the phrase “other 
moneyed capital” does not embrace all moneyed 
capital not invested in bank shares, but “only that 
which is employed in such way as to bring it into 
substantial competition with the business of na- 
tional banks.” First National Bank v. Anderson, 269 
U. S. 341. 

The question considered in each case was 
whether the tax imposed was at a greater rate than 
that imposed upon other moneyed capital in the 
hands of individual citizens of the state employed 
in substantial competition with national banks. 


Procedure Outlined for Review of Tax 
Refunds by Congressional Committee 


N AMENDMENT to the Urgent Deficiency 

bill (H. R. 16462), which was passed by Con- 
gress and signed by the President, provides that 
no part of the appropriation of $175,000,000 for pay- 
ment of tax refunds “shall be available for paying 
any claim allowed in excess of $75,000 until after 
the expiration of sixty days from the date upon 
which a report giving the name of the person to 
whom the refund is to be made, the amount of the 
refund, and a summary of the facts and decision 
of the Commissioner of Internal Revenue is sub- 
mitted to the Joint Committee on Internal Revenue 
Taxation.” 


Charles R. Nash, acting commissioner of inter- 
nal revenue, has submitted a letter to William R. 
Green, chairman of the Joint Committee on Internal 
Revenue Taxation, outlining the Commissioner’s 
understanding of the procedure to be followed to 
conform with the provision of the statute above 
quoted, as follows: 


“A letter indicating the date of the reference of the case, 
and the date upon which the 60-day period after which pay- 
ment may be made from the appropriation will expire, will 
be addressed to the Committee in care of Mr. L. H. Parker, 
Room 321-a, House Office Building. 

“With the letter the Bureau will submit a copy of the 
memorandum prepared by the General Counsel to the Com- 
missioner of Internal Revenue in description of the circum- 
stances of the adjustment. The Bureau also will transmit 
a copy of the original of the certificate of overassessment. 
This certificate will show the manner in which the allow- 
ance was satisfied; that is, how much of the allowance was 
abated, how much credited, to taxes due for other years, 
and how much refunded as well as the amount of interest 
paid. 

“On all amounts upon which, under the provisions of 
Section 1116 of the Revenue Act of 1926, interest is pay- 
able, it is understood that the amount of interest due on 
that account will be computed to the date upon which the 
schedule of overassessment was signed by the Commis- 
sioner. The settlement in about 300 cases of this character 
already has been approved by this bureau and the required 
data’ on these cases will be submitted to Mr. Parker of 
your staff as quickly as possible, as many of these claims 
have been held up since November, 1926. 

“It is presumed that your Committee will promptly ad- 
vise this office as to any case wherein they feel that they 
cannot concur in the final settlement.” 


The House amendment providing that manufac- 
turers and others receiving refunds of automobile 
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and automobile accessory excise taxes must file a 
bond to insure that sums thus received will be re- 
turned to the purchasers of the articles on which 
the tax was collected was stricken from the bill 
by the Senate, but restored in Conference and is a 
part of the bill as finally passed. 


Appropriations Over 4 Billion Dollars 
Despite Failure of Deficiency Bill 


PPROPRIATIONS made by the last session 

of the Sixty-ninth Congress totaled $4,211,- 
201,270.41, according to an announcement by Rep- 
resentative Martin B. Madden, chairman of the 
House Committee on Appropriations. 

These appropriations were mainly for the sup- 
port of the activities of the Government during the 
fiscal year of 1928, beginning on July 1, next, and, 
of course, did not include the $130,000,000 or there- 
abouts carried in the deficiency bill which failed of 
passage in the Senate, due to the filibuster in the 
closing hours of the upper house. The total ap- 
propriations, Mr. Madden pointed out, were $7,563,- 
021.20 less than the budget estimates submitted by 
President Coolidge. 

The principal objects for which appropriations 
were made at the late session, Mr. Madden said, 
were: 


Interest on the public debt..................--. $ 755,000,000.00 
Sinking fund and other public debt retirement ; 
Reh a ncennen neater siabnkes 563,629,560.93 


Veterans’ Bureau, including insurance, compen- 
sation, hospitalization, adjusted compensation 


and hospital construction. .....s.cccscccvese 473,400,000.00 
REE NE Fi wisiarcin aecieeras ereicidew detasras.o® 755,336,200.00 
RE er eh, nig ington Stamens saa Sa 320,158,957.00 
Military activities, War Department (Army).. 282,118,885.00 
Pensions, all wars prior to the World War.... 222,740,000.00 


Co-operative construction of roads and for 


Toads ih fOLest: LOSE VES. «ki sk. See sic cence ce 78,900,000.00 
Refund of internal revenue taxes............. 175,000,000.00 
Shipping Board and Merchant Fleet Corpora- 

0 RET ea PIES Sieg tel hl I al he Roa 12,290,000.00 
River and harbor improvements, Panama and 

other canals, flood control and work at 

SE aE ee et eee ee 76,144,600.00 
Enforcement of prohibition, including sums 

for the Prohibition Unit, the Coast Guard 

and estimated amounts under the Department 

of Justice, courts and prisons............... 35,000,000.00 


All other activities, including the Executive 
Office, Congress, the Judiciary, the Executive 
Departments and independent establishments 461,483,067.48 


eo ee ee eee $4,211,201,270.41 


Reduction of Canadian Sales Tax Proposed 
in Annual Budget 


MONG the proposals in the annual budget 

presented by the Minister of Finance to the 
Canadian Parliament is a reduction of the general 
sales tax, effective Februarv 18, from 5 per cent 
to 4 per cent, based on the duty-paid value of im- 
ported goods, and a reduction of one-fourth in the 
excise tax on matches to become effective July 1, 
1927. 

The new rates become effective provisionally on 
the dates indicated, and any modifications made by 
Parliament will be made operative from the dates 
mentioned. 
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J yea interest is being manifested in the interpretations 
i of the installment sales provisions of the Revenue Act 
of 1926 which have been prepared under the auspices of the 
Training Section of the Bureau of Internal Revenue and 
published in a 28-page booklet. Since the publication is 
primarily for instruction of revenue agents and collectors, 
the interpretations may be expected to actively be put into 
practice. 


A number of the Bureau’s working rules invite contest 
by taxpayers. Among these is the interpretation of the 
statutory term “casual sale,’ as used in Section 212 (d). 
On this point, the Department’s instructions include the fol- 
lowing: “It may be held that where a dealer of personal 
property not regularly engaged in the sale of such property 
on the installment plan, either because of desire to accom- 
modate a customer, or because he finds that a customer 
will not buy on any other basis, decides to sell this cus- 
tomer a regular item of his inventory on the installment 
plan, such a sale cannot be reported on the installment 
basis, notwithstanding that there is inherent in the sale full 
compliance with the two stipulations given above, i. e., the 
amount of the purchase price and the initial payment.” 


Doubt is being expressed concerning the validity in all 
cases of the treatment of unrealized profit on installment 
sales where a business is incorporated. The instructions 
provide: “Where a dealer on the installment basis organ- 
ized as a partnership or doing business as a sole trader, in- 
corporates, receiving stock for his interest, such dealer be- 
comes taxable on the unrealized profit account outstanding 
against installment accounts receivable in the year of his sale 
of the business. The corporate entity taking over the in- 
stallment accounts receivable is in the position of having 
bought a capital asset and need not report as profit any 
proportionate part of the payments which it will receive 
on these installment accounts. Of the outstanding accounts, 
the assumption is that the corporation will not recover more 
than the agreed purchase price. On the other hand, should 
it recover less, the corporation would be entitled to a loss. 
This is all predicated on the theory that stock was issued for 
the outstanding installment accounts receivable, either at 
their face value or at an agreed market value. The profit 
to the individual or partnership dealer shall be the dif- 
ference between this face value or market value and the 
cost element contained in the installment accounts still to be 
recovered ” 

Another point subject to question is incidental in connec- 
tion with an example for computing profit on a deferred pay- 
ment sale. A trust note is treated as having a fair market 
value and being equivalent of cash though discounted at 25 
per cent. In this connection, the decision of the Board of 
Tax Appeals in Moon v. Commissioner, 2221 (C. C. H.), is of 
interest, in which it was held that certain trust notes re- 
ceived in part consideration upon the sale of real estate had 


a fair market value of 50 per cent of the face amount of the 
notes. 


Exception also is quite likely to be taken to the interpre- 
tation that unsecured indebtedness of the seller assumed by 
the purchaser is the equivalent of cash and should be in- 
cluded in “initial payment.” In an example, a real estate 
firm disposes of certain lots and as part consideration the pur- 
chaser assumed a mortgage and two unsecured notes. The 
mortgage is not considered as part of the initial payment, 
but the notes are held to be the equivalent of cash on the 





ground that the vendee and not the vendor becomes pri- 
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marily liable for payment. “This,” says the instructions, 
“effects a liquidation of an obligation from an income tax 


law standpoint. It is therefore equivalent of a receipt of 
cash.” 










AS A RESULT of the acquiescence of the Commissioner 


of Internal Revenue in the decision of the Board ren- 
dered in the Appeal of Transatlantic Clock and Watch 
Company?, the provisions of Regulations 62 and 65 which 
deal with reserves for bad debts have been amended to 
conform to the provisions of Regulations 69. 


“THOUGH reduction in surtaxes curiously has been held 
out as a mean of diverting investments from non-pro- 
ductive into productive channels, the amount of tax-exempt 
securities is greater than ever before. The value of such 
issues outstanding increased $69,000,000 during January, 
according to the Treasury Department’s estimate. The: 
total amount outstanding at January 31, was $15,332,000,000 
(revised estimate). 


OF INTEREST to tax students is the report made by a 
British investigating committee, presided over by Lord 
Colwyn, which was appointed in 1924 by the Chancellor of 
the Exchequer to study the national debt situation and the 
incidence of existing taxation. 

There were a number of witnesses before the committee 
who asserted that income taxes enter into the cost of pro- 
duction, but the committee in its report presents the oppo- 
site conclusion. It states that “even the monopolist is 
powerless against the laws which govern the price that 
people are willing to pay.” In the case of owners of busi- 
ness enterprises in which there is competition, the report 
holds that it is still more difficult to pass on to the con- 
sumer any part of the income tax payments. “In a free 
competitive market with ample supplies in relation to de- 
mand, price at any time is measured by the cost of pro- 
duction to the marginal producer,” says the report. “That 
price yields no profit, pays no income tax, and no element 
of tax can enter into it.” 

The committee finds that the estate tax is more prejudicial 
to savings than the income tax. The prevalent belief that 
estate taxes are paid out of capital is rejected. Though ad- 
mitting that an estate tax may ‘have to be paid out of the 
capital of a particular estate, it is maintained that from a 
collective point of view there will be no loss of existing 
capital, since the “chain will lead eventually to a purchaser, 
who has savings out of income to dispose of.” 





T= unprecedented industrial prosperity of the year 1926 
resulted in income tax collections in March larger than in| 
the corresponding month of 1926, but a statement on ‘March 
28 by William R. Green, chairman of the Ways and Means 
Committee, indicated that collections would fall considerably 
short of the previously estimated total of $580,000,000. 


AS A RESULT of the publication of the preliminary re- 
port on administration of Section 220, made by L. H. 
Parker, chief of the Division of Investigation of the Joint 
Committee on Internal Revenue Taxation, inquiries are 
again being received as to the possibility of a change in 
policy in the Treasury Department with reference to the 
application of this section of the statute. So far as can be 
determined, no special drive in enforcement of Section 220 
is contemplated. 

The estimate in Mr. Parker’s report that if the net income 
of one company during the years 1922 to 1925 had been 
distributed, the Government would have received approxi- 





1In this case the taxpayer corporation set up a reserve for bad 
debts at the close of its fiscal year ended September 30, 1922, in 
the amount of $5,000. In its income tax return for such fiscal 
year it deducted from gross income $4,302.14 on aecount of bad 
debts ascertained to be worthless and charged off during the . 
year, and in addition the $5,000 set up as a reserve for bad 
debts at the close of the year. The Board held that the tax- 
payer was entitled to the deduction of only a reasonable addi- 
tion to a reserve for bad debts and not to the deduction of debts 
ascertained to be worthless plus an addition to the reserve. 
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mately $168,000,000 more than it did actually receive has 
led to speculation as to how much tax rates could have been 
reduced during recent years if the Treasury Department 
had considered it advisable or practically possible to enforce 
Section 220 rigorously. ’ 


WHILE it is now regarded as almost certain that the 
next Congress will reduce tax rates, neither President 
Coolidge nor Secretary Mellon have ventured any predic- 
tions as to how much of a cut is probable. The amount of 
the reduction in revenue which the Treasury Department 
will recommend will depend upon business developments 


during the remainder of the year and the economic outlook 
for 1928 and 1929. 


[FURING the first eight months of the Treasury’s current 
fiscal year there was a decrease of $198,039,316 in mis- 
cellaneous tax collections as compared with the same period 
of last year, but this decrease was more than offset by an 
increase of $219,059,919 in income tax collections. Total 
collections for February were larger by $14,253,293 than for 
February, 1926. 

According to an announcement by Representative Hawley 
(Rep.) of Oregon, the House Ways and Means Committee 
will meet about the first of November to consider tax 
legislation, and may have a draft of legislation on taxation 
ready when the Seventieth Congress meets in December. 
The minority members of the Ways and Means Committee 
are expected to recommend tax reduction along the lines 
of the Garner bill (H. R. 14,570), which was introduced in 
the Sixty-ninth Congress. 


[N CONNECTION with the appropriation of $75,000,000 

for refunds made in H. R. 16462, Congress stipulated 
that the Treasury Department must submit to the Joint 
Committee on Internal Revenue Taxation the amount of 
the refunds and a summary of all the facts in all cases where 
refunds in excess of $75,000 are approved by the Commis- 
sioner. Chairman Green of the joint committee has given 
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instructions that an investigation of each of such refunds 
be made. The investigations will be made under the direc- 
tion of L. H. Parker, chief of the committee’s division of 
investigations. 


Outline of Proposed Tax Investigation by 
Congressional Committee 
(Continued from page 126) 


(6) Surtax.—The operation and effect of the surtax rates, 
with special regard to the effect on the various classes of income 
as classified by size.® 


(7) INSTALLMENT SALES.—The operation and effect of the 
provision governing the reporting of income from installment 
sales.” 


(8) Deprectation.—The operation and effect of the provi- 
sion allowing for the deduction of depreciation and obsoles- 
cence.§ 


(9) CREDITS ALLOWED INDIVIDUALS.—The operation and effect 
of the credits allowed individuals, with special reference to the 
personal exemption and credits allowed for dependents.® 


6Preliminary information indicates that the total revenue from 
surtaxes on the 1925 returns will be as great as, or even exceed, 
the revenue collected on 1924 returns from this source, in spite 
of the reduction in surtax rates. A special analysis should be 
made of the economic causes behind this result, in order that a 
prediction may be made as to the probable continuance of a like 
revenue from this source. 

TAs this subdivision is new in the 1926 act, a report thereon 
is in point. 

8While this provision is the same as in the 1924 act, never- 
theless, as the allowances for depreciation are probably the larg- 
est deductions from gross income, it is important to collect the 
statistics which will show the relief afforded various industries 
by this provision. The matter of establishing uniform and equit- 
able rates in various industries and the publishing of same by the 
bureau should also receive consideration. : 

9The 1926 act increased the personal exemption of both single 
and married persons but retained the same credit for dependents 
as in the 1924 act. A report on the number of taxpayers re- 
lieved from income tax by the change is pertinent, together with 
general statistics on the average cost of dependents to a taxpayer. 
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(10) EVASION OF SURTAXES BY INCORPORATION.—The opera- 
tion and effect of the provision to prevent the evasion of sur- 
taxes by incorporation should be investigated.!° 

(11) CoNSoLIDATED RETURNS.—The operation and effect of 
the consolidated returns provision of the act, with special refer- 
ence to the equity or inequity of same and the effect on the 
revenue collected from affiliated corporations.” 

(12) PuBLicaTION oF STATISTICS.—A report on the publica- 
tion of statistics by the Bureau of Internal Revenue, as pro- 
vided under the above section, with the object of making same 
more suitable for the use of the Congress in its legislative 
studies.?* 

(13) CLostnc OLD TAX RETURNS.—A report on the status of 
the work in the bureau in regard to old tax cases not yet closed 
out, with special reference to the causes therefor, and the con- 
sideration of those provisions of the law which may contribute 
to the delay in settling cases.1* 


(14) Loss oF REVENUE THROUGH GIFTS AND TRUSTS.—A re- 
port on the extent of legal tax evasion through gifts and trusts 
as permitted under the present act.14 

(15) ForEIGN coRPORATIONS.—A report on taxes paid by for- 
eign corporations with the purpose of determining whether or 
not the true profit of these companies made in the United 
States does not often escape taxation.?® 

(16) INTEREsT.—A report on the interest provision of the 
revenue act, with special reference to how these provisions are 
administered and how they affect the Government and the tax- 
payer.?¢ 


(17) VALUATION METHODS.—A comparative report on the 
valuation methods employed by the Income Tax Unit and the 
estate-tax division, with the purpose of producing uniformity 
in the methods of these two divisions. 


(18) Boarp OF TAX APPEALS.—An administrative report 
showing what the bureau is doing to keep trivial cases from 
going to the Board of Tax Appeals with suggestions for a still 
further organization in the bureau to cut down the number of 
cases going before the board. 
~ 10It appears that this provision has rarely, if ever, been en- 
forced by the bureau. It is therefore important to study this 
matter with the view of ascertaining if the intent of the act is 
being carried out and, if not, whether more explicitness in the 
law is required in order to make the provision enforceable. 


11The effect of the consolidated returns provision has never 
been completely studied. Some changes in wording have been 
made in the 1926 act, and a complete report on this matter is 
important. 

124A survey indicates that there are many statistics in regard 
to tax returns recorded by the bureau which are not published 
or assembled in such shape as to be useful for the study of 
specific features of the revenue act. A very small expense would 
make available to the Congress just the information required, 
not only in studying the effect of the present or future acts, but 
also would make available those facts necessary for the predic- 
tion of the next year’s revenue. 


13For a long time probably the most important thing in rela- 
tion to income tax has been the problem of getting the bureau 
current in handling tax matters. While there may have been 
marked improvement in this matter recently, no reasonable step 
should be left undone in aiding in the accomplishment of this 
purpose. The most frequent criticism of the bureau by the public 
comes from this source, and no great economy can be effected 
in the bureau until the bureau is current in its work to a prac- 
tical degree. 

14The revenue act is based not only on the principle of taxing 
the annual income of an individual or corporation, but it also 
taxes, in general, the appreciation in property accruing over a 
period of years in the year in which such profit is realized. 
When gifts are made or trusts established it is possible, how- 
ever, to legally evade the tax which would normally accrue to 
the Government on the sale or other disposition of the property. 

A comparison of the taxes paid by John D. Rockefeller and 
John D. Rockefeller, Jr., and by Henry Ford and Edsel Ford is 
sufficient to show that the loss in revenue from this exception 
is great. A study indicating the total loss in revenue from this 
exception to a tax on realized appreciation in property will be 
valuable. 


15The bureau is at great disadvantage in determining the 
proper tax on many foreign corporations, whose controlling rec- 
ords are kept in other countries. The writer has in mind, for 
instance, a certain foreign corporation which did an annual gross 
business in this country in excess of $400,000,000 a year for a 
number of years, and yet during that period paid practically no 
tax, on account of claiming either no profit or loss. It would 
seem important to study this subject, and also to co-ordinate the 
cost of goods imported into the country as shown on incomé-tax 
returns with the declared value for customes purposes. The re- 
sult of such an investigation might recover a considerable tax 
either through customs or income tax. 


164 clear and explicit statement of how the interest provisions 


are interpreted is important as there has been some confusion 
in this matter. 


THE NATIONAL INCOME TAX MAGAZINE 141 


WE FIGURE 


Inventories 
Bank Interest 
Sales Analyses 
Cost Reports 
Brokerage 


Appraisals 
Insurance 

Foot Ledgers 
Check Bills and 


Salesmen’s Commission Pay Rolls 


Daily Average Bank Balances 


WE DO THE WORK AT YOUR 
OR OUR OFFICE 


Swanson Calculating 
Company 


GEO. F. GABEL 


Phones: 35 South 
Randolph 4326 CHICAGO py. Se 


Dearborn 5163 











Graphic Charts, Maps, 
Surveys of Business, 


Government Records 
for | 


Manufacturers, 
Advertising-A gents, 
| Publishers, Bankers, 
Trade Associations, Etc. 


Write, Phone or Call. 
No Obligation | 


Wendell C. Hill | 


AND STAFF 


Consulting Economists 
Visualizing Statisticians 


Washington, D. C. 
Tel. Main 10492 





Hill Bldg. 











142 THE NATIONAL INCOME TAX MAGAZINE 


Significant Decisions of the Board of 
Tax Appeals 


Annuities, Taxation of.—Petitioner held not subject to 
tax on annuities received under a will where the courts in 
construing the will direct that such annuities shall be a 
charge against the corpus of the estate-—James McDonald v. 
Commissioner, Dec. 2163. 


Bonuses Chargeable Against Gross Income.—1l. Bonuses 
authorized to be paid to the officers and employees of a cor- 
poration and tke amount to be paid to each employee and 
officer determined prior to the close of the year are de- 
ductible from gross income in income-tax returns even 
though no entry is made upon the books of account until 
the succeeding year. 

2. A reserve for bonuses charged monthly upon the peti- 
tioners’ books of account but the amount to be paid to 
individual employees and officers not determined until long 
after the close of the taxable year held not to be deductible 
from gross income.—Canton Art Metal Co., et al., v. Commis- 
stoner, Dec. 2240. 


Carrying Charges, Capitalization of.—Carrying charges 
for a period prior to March 1, 1913, may not be added to 
cost of property acquired prior thereto in determining cost 
or other basis for computing gain or loss on sale of the 
property.—Arthur C. Fraser v. Commissioner, Dec. 2205. 


Deficiency, Effective Notice of—The forwarding of a 
notice of deficiency to an address which is not the address 
of the taxpayer does not constitute mailing within the mean- 
ing of the Revenue Act of 1926. In the instant case a notice 
was forwarded to an incorrect address, and thereafter, on 
its return undelivered, it was mailed to the taxpayer’s cor- 
rect address. - The appeal lies from the letter which was 
properly mailed.—Utah Orpheum Company v. Commissioner, 
Dec. 2203. 
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Depletion, Allowances for.—During the taxable year the 
petitioner became entitled to a certain amount of oil as his 
share of that produced under a lease. He disposed of only 
a portion thereof during the taxable year. His books were 
kept and his returns made upon the basis of cash receipts 
and disbursements. Held, that a reasonable allowance for 
depletion is to be based upon the amount of oil sold, the 
proceeds of which are included in the return.—Appeal of 
R. M. Waggoner, 5 B. T. A. 1191, followed.—National Oil and 
Gas Company v. Commissioner, Dec. 2223. 


Estate Tax, Assets Subject to.—Decedent transferred to a 
bank by endorsement a promissory note owned by him, in 
satisfaction pro tante of his indebtedness to the bank. After 
decedent’s death makers of the note defaulted and bank re- 
covered judgment and payment. The note was not an asset 
of the decedent’s estate at the date of his death_—Donaldson, 
Executor, v. Commissioner, Dec. 2239. 


Gross Income.—lInterest on foreign bonds paid to a non- 
resident alien individual while the bonds are held within the 
United States as security for a loan, does not constitute 
gross income from sources within the United States, within 
the meaning of Section 213 (c) of the Revenue Act of 1918. 
—Appeal of McKinnon, Dec. 2225. 


Invested Capital, Determination of.—(1) Invested capital 
for any given year may be reduced by reason of dividends 
declared within that year only to the extent that such divi- 
dends exceed the earnings of that year to the date such 
dividends are declared. 


(2) Earned surplus may be reduced by the amount of the 
preceding year’s income and profit taxes prorated.—Edward 
Malley Co. v. Commissioner, Dec. 2245. 





By formal corporate action petitioner set apart 25 per 
cent of receipts from the sale of cemetery lots as a fund for 
the perpetual care of burial lots. Held, that the fund so set 
apart is not income and should not be included in invested 
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Can You Do This Problem in 30 Seconds? 


What would be the correct amount of unexpired premium per thousand on the following insur- 


ance policy; annual premium $23.00 per thousand, policy expiring Nov. 11th and cancelled 
May 3rd same year? 


Calendar to Be Used in Determining Number of Unexpired Days Between Any Two Dates 


, May 1 121 Aug. 1 

These tables ; 
already have 4 
won the un- 5 125 5 
qualified in- 6 126 6 
dorsement of 7 127 7 
the accounting 8 128 5 
a 129 9 

field. 10 130 10 
11 131 11 

12 132 12 

of 181 182 183 184 185 186 





12.164 ° 
12.671 12.740 


Note how quickly you arrive at the figure you 
want with above tables. 
Calendar table shows that 





ja eres eee 315th day of year. 
Calendar table shows that 
Me M-Series cccccocssr 123rd day of year. 





Simple subtraction reveals.192 unexpired days 
Table instantly shows that $12.099 is the correct 
amount of unexpired premium per thousand. 

It is no longer necessary for accountants to spend 
costly hours in computing exact amounts of unex- 
pired insurance and accrued interest, or in making 
other pro rata calculations. 

The figure you want will be at the point of 
your pencil with “UNEXPIRED INSURANCE 
PREMIUM TABLES” on your desk. 





213 Nov. 1 305 

ae : ot The most sim- 
216 4 308 ple; the most 
217 5 309 accurate; the 
218 6 310 most rapid 
pate 4 pan Pro-rata Cal- 
221 9 313 culating Table 


ever devised. 





187 188 189 190 191 


: 3 
10.411 10.57: 


10.932 10.989 11.047}11.10. 
tie : 


12.808 12.877]12.94 -U14 682 13.151/13.21: 
These tables instantly give the expired or unex- 
pired portion of any amount to be prorated for 
any period. They comprise a time and labor 
saving device whose value already has been rec- 
ognized by thousands of accountants, auditors, 
bookkeepers, and insurance companies. 


An additional feature of the tables is a simple 
calendar for finding quickly the number of days 
between any two dates. These tables represent 
the combined effort and thought of a great many 
accountants, auditors, and mathematicians. They 
have been tested and verified on calculating ma- 
chines and are absolutely correct. Their arrange- 
ment is so very simple that you will marvel at the 
speed and lack of effort experienced in their use. 


Price: $5.00. Write us for quantity price. 


The Accounting Appliance Company 


Room 1908, 233 So. La Salle Street 


Chicago, Illinois 
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LIBERTY Boxes were first put on the market only a few 
years ago. Today they are used by tens of thousands 
of business firms, banks, and government and profes- 
sional offices. Only two facts can explain this remarkable 
development—LIBERTY Boxes have met a definite need, 
something to handle storage filing quickly and econom- 
ically, and they have solved that need in a better way 
than other filing equipment. In other words, the best 
way to do storage filing is the LIBERTY way—to use 
LIBERTY Collapsible Storage Filing Boxes. 








































































No. 9—9x4x15” 

One manufacturer says: ‘“‘We have subjected the sample 
which you sent us recently to very strenuous tests in 
competition with our former storage box, and we are 
frank to admit that it proved superior by a large margin 
and costs less than half of the price of our previous 
standards.” LIBERTY Boxes will also save you space, 
time and money. 
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Pin this coupon to your 
letterhead for a free sample 
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BANKERS BOX COMPANY. INC. 


Please send me a FREE sample LIBERTY Collapsible Stor- 
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capital—ZIJnglewood Cemetery Ass'n v. Commissioner, Dec. 
2213. 

Jurisdiction of Board.—Return was made of an estate tax 
and the tax paid; deficiency taxes were thereafter assessed 
and paid; a portion of the latter taxes were subsequently 
refunded by the Commissioner; the refunding of the tax 
reduced the sum of the taxes returned and the taxes paid 
to an amount less than that asserted by the Commissioner 
to be the true tax liability; the result was the determination 
of a deficiency and a notice of such determination consti- 
tutes a statutory notice frgm which an appeal lies to the 
Board.—Fanny Newman, et al., v. Commissioner, Dec. 2215. 


Losses, Deductible-—Where the evidence fails to show 
that the disposition of an interest in real estate by a corpo- 
ration, to its stockholders constituted a sale, as distinguished 
from a distribution in kind, a loss alleged to result from the 
so-called sale is not established.—A ppeal of Hollberg Music 
Company, Dec. 2231. 


A liability incurred through a breach of contract is a de- 
ductible loss for the year in which the breach occurred, 
where liability was admitted, an offer in compromise was 
made, and an amount representing the estimated liability 
was accrued on the books, though the amount of the loss 
was undetermined until compromise settlement was effected 
during the succeeding year.—Raleigh Smokeless Fuel Co. v. 
Commissioner, Dec. 2214. 


Nonresident Alien, Tax Liability of —A nonresident alien 
receiving dividends upon shares of stock of the Canadian 
Pacific Railway Company through her agent located in the 
United States, is not liable to income tax in respect of such 
dividends under the Revenue Act of 1918.—Appeal of Ethel 
M. Codrington, Dec. 2227. 


Preparing Federal Income Tax Returns 


Qualify for a well paid field. Learn the 
details of Federal Income Tax Procedure, 
Treasury Regulations, Government Rulings 
and their application. Write for particulars 
of our unique Home Study Course. 


AMERICAN EXTENSION INSTITUTE, 2095 Broadway, N. Y. 
Dept. ITM 





ACCOUNTANCY 


ean Prepare for the C. P. A. examinations, or 


for the position of Chief Accountant, 
Home Study Cost Accountant, Auditor or Comptroller. 


with Write for our free interesting booklet 
2 which explains how you can secure this 
Personal training in your spare time, and receive 


personal coaching by a professional ac- 
countant in your own community. Our 
guarantee protects you in case of inapti- 
eT tude, illness or straitened circumstances. 


Coaching 


AMERICAN EXTENSION INSTITUTE 
Dept. ITM 2095 Broadway, New York 
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Think ~ 
and Write theAnswer 


Do multiplication in any amount mentally—just think and 

write down the answer. Use the original copyrighted cal- 

culation methods for bookkeepers and accountants as taught 

in Mental Multiplication by Charles Lipkin, C. P. A. 

Send $1 for your copy to the publishers. Second Edition. 
LIPKIN & LIPKIN 

1G Ann Street New York City 
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“Tools of Accounting!” 


“Accounting Systems: 


Principles and Problems 
of Installation” 
By George E. Bennett, LL.M., C.P.A. 

ERE, at last, is a book that not only outlines the theory and practice in 
the operation of accounting systems, but clearly shows actual model systems 
for a wide variety of representative businesses. The general scheme behind each 
is specifically described. Illustrative forms, blanks, and record sheets reproduced 
in full make this book a real manual for any business. You really cannot afford 
to be without this system accountants’ guide. There are literally thousands of 
system-building ideas. Illustrated with 109 working forms besides scores of 
additional tabulations. 554 pages. Flexible binding. Net, $7.50 


“Principles of Accounting” 


By E. L. Kohler, C.P.A. 
and P. L. Morrison, C.P.A. 
Both of Kohler, Pettengill and Company 





HEN accounting problems rise to puzzle you—what you want and need 


is a compact, concise handbook of standard accounting procedure that will Other Useful “Tools” 
give you just the facts you need. That is why you will want this unusual book. rice MPogunting Procedures fer Public Utilt- 
Based on the transactions of actual businesses this new book is really the first Knowles, C.P.A.. of the Business Research 
to bring out the basic principles of the interrelation of accounting and finance. gas, water, telephone, or an electric railway 


















Examine these accountant’s 








< and 


“tools”—free! 


So confident are we that you can use 
these books to real advantage in your 
business that we are willing to send 
you copies on 5-days’ approval. Sim- 
ply clip and mail the handy coupon. 
Copies will be forwarded for inspec- 
ion—free. 


A. W. Shaw Company 
Publishers 

Cass, Huron and Erie Streets 
Chicago 

















° e . bi company, ‘‘Accounting Procedures for Public 
It presents easily, clearly, just enough theory, just enough detail to show you Utilities” runs the whole gamut of accounting 

. e . ° problems—from timekeeping to capital stock 
the accounting a business needs, and, most important, how to install, operate and and dividends, With scores of forms, blanks 


‘ ° « ° and records, the authors really show you how 
maintain a complete set of records for sound financial control. Always, it keeps to handle—accurately, economically—pay-roll 
° ° ° accounting, stores accounting, customers ac- 

to the front the accounting and financial requirements of the average concern. counting, budgets, cash and merchandise ac- 
° counting—to mention but a few. 375 pages. 

Illustrated. 446 pages. Library buckram. Net, $5.00 Tilustrated.  Buckram. Net, $7.50 
“Applied Budgeting,”’ By Henry Bruere and 

“cs ” Arthur Lazarus, both of the Metropolitan Lif 

Federal Income Taxes, 1927 thmurance-Combuny, "rom time to Une er 

By Erie L. Kohler . Pear eee ee 

= = g ure. This 

Member of Kohler, Pettengill and Company unusual book is a manual of the very latest 

a eg a budgeting technique. Actual figures give oper- 

Cee with puzzling tax and accounting prob- ating and expense ratios, forecasts of earn- 

lems in widely varying lines of industry every account- for & wide variety of representative businesses, 

ant, lawyer or business man needs throughout the year a 133 charts and forms. $25 ae. 

handy reference manual of tax procedure. That is what “an Methed of Inventery,’” By Malcolm 

this unusual book comprises—it gives you the essential P, McNair, Assistant Professor of Marketing, 

principles underlying income tax procedure and their effec- en de ae eee 

tive application to the tax problems of corporations, partner- called on to check the operations of merchan- 

ships, trusts, or individuals. Point by point, Kohler sum- compite plan Ser tne acovunting ‘control. of 

marizes the current law and 1926 Treasury Regulations. retailing operations—the selling peice method 

Under each point he digests tersely the principal relevant ee ee 

decisions of Federal courts and the Board of Tax Appeals. enrarm, Accounting: | Principles and Prob 

i i i indi i ems,’’ By K. F. McMurray an reston E. 
Each digest brings out the ruling, indicates the reasoning, ake” mierh tae” eam :. 

and outlines the facts involved. Latest opinions of the competition between agricultural units and 

General Counsel of Internal Revenue, and rulings of ee Se ae 

<a 2 = make it more and more imperative that agri- 

ERIC L. KOHLER the Commissioner and the Department are cited to clarify cultural account records be closely watched. 
obscure and doubtful phases of law or procedure. So that deuieas teint oe & Gon tee 

you can quickly turn for more extensive references to the full text of each citation, its requires, why theso records are, significant, 

source is plainly indicated. Illustrated. 592 pages. Flexible binding. Net, $7.50 SS 


pages. Buckram. Net, $5.00 


\=-=2=====-FREE EXAMINATION COUPON-=--------- 


A. W. Shaw .Company, Cass, Huron and Erie Streets, Chicago 


Please send me for 5 days’ free examination the tools of accounting I have checked 
below. Within 5 days after their receipts I’ll send you the amount indicated after 


each volume, plus a few cents for postage and packing, or return the books. IT427 
Oj “Accounting Systems: Principles (0 “Accounting Procedures for Public 

and Problems of Installations,” Utilities,” Bailey and Knowles. .. .$7.50 

rr ree ree. $7.50 D — Budgeting,” Bruere and 

ee Seen pepe . . ne ee a ae Seer <a 7.50 
al — of Accounting,” Kohler — O “Retail Method of Inventory,” 

on ETT «ccc cctcevescveces “ ee ae Oe 3.00 
(J “Federal Income Taxes, 1927,” (0D “Farm Accounting: Principles and 

EERE Se ae 7.50 Problems,” McMurray and McNall 5.00 
NN Cai aorta at eid. 26a la nerathuiaskelene eae b wietere mieerm IE, 0 sa 5516-0 5e: 01 -iwiaha 1016 6s ARGO os alee Gabe. 
I I 5 e 05 \oriand. 5.0/0! Ree Rane oleate ans RED WRORaGih Galiers wesw nie Oe dea ea:a- so Sa aieale 
COURS SN TIES «aio. 6606.50: 00 os oceans - Position 


(Canada and Foreign 10% additional, cash with order.) 
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Personal Service Classification—Corporation conducting 
business as general agents for fire and hail insurance com- 
panies and performing a substantial portion of its functions 
through others than the principal stockholders, held, not to 
be entitled to personal service classification.—A ppeal of Hed- 
wall-Sundberg Co., Dec. 2172. 

Reserves, Deductions tor.—Reserves set up to cover esti- 
mated shrinkages in weight of cotton shipped to Europe 
and reserves for exchange and for “hedges” are not allow- 


able deductions.—Crescent Cotton Co. v. Commissioner, Dec. 
2238. 





Petitioner is engaged in the merchandise business on the 
installment-sales plan. At the close of each operating year 
it set up on its books an account designated “Reserve for 
cost to collect bad accounts,” and, in its income and profits- 
tax returns for such years, deducted from its gross income 
the amounts so added to reserve as collection expense. Held, 
that such method of accounting does not clearly reflect in- 
come.—A ppeals of W. S. Buck Mercantile Company, Dec. 
2186. 

Stock Distributions—Where the assets of corporation 
were distributed to the stockholders as partners, gain or 
loss results to the stockholders under the Revenue Act of 
1918, though the liquidation was effected while Art. 1566 (c), 
Reg. 45, construing such distribution not to result in gain or 
loss to stockholders, was in force. The fair market value of 
the corporate assets distributed determined.—T. T. Rudolph 
and E. L. Rudolph v. Commissioner, Dec. 2178. 


Tax Reduction Credit.——The reduction of 25 per centum 
in 1923 taxes provided in Section 1200 is not applicable to 
that portion of income taxable at 1923 rates reported in a 
return for the calendar year 1924.—Fred McJunkin v. Com- 
missioner, Dec. 2236. 


Important Treasury Decisions 


Abatement of Assessments.—The Commissioner has au- 
thority, under Section 3220 of the United States Revised 
Statutes as amended by Section 1111 of the Revenue Act of 
1926, to abate any unpaid assessment based on the gain from 
the sale to the extent that the assessment exceeds the tax 
computed by treating the sale as an installment sale under 
Section 212 (d).—G. C. M. 386 A:VI-8-3113. 






Get Business by Mail 


60 pages of vital business facts and figures. 
Who, where and how many your prospects 


are. 
8,000 lines of business covered. Compiled 
by the Largest Directory Publishers in the 
world, thru information obtained by actual 
door-to-door canvass. 

Write for your FREE copy 


R. L.; Polk & Co., Detroit, Mich. 
+ 69 POLK DIRECTORY BLDG. 
Branches in principal cities of U. 8. 
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Compromise of Tax Cases.—Where a taxpayer pursuant 
to Section 3229 of the Revised Statutes offers a certain sum 
in compromise of taxes, penalties, civil and criminal liability, 
which offer is duly accepted by the authorized officers of 
the Government, an action at law can not thereafter be 
maintained to recover back a part of the taxes alleged to 
have been illegally assessed and collected—T. D. 3984:VI.- 
10-3134. 


Depletion of Oil and Gas Assets—Information Required, 
—Article 219 of Regulations 69 is hereby amended by adding 
at the end thereof a paragraph reading as follows: 


“Where the alowance for depletion is based on the in- 
come from the property under Section 204 (c) (2), the 
information required under the foregoing provisions of 
this article need not be furnished, except where it is 
necessary to determine gain or loss from the sale or 
other disposition of the property during the taxable 
year. For the purpose of computing the allowance for 
depletion upon the basis of the income derived from the 
property there shall be submitted with the return a 
statement clearly showing the production, gross income, 
and net income (computed without allowance for de- 
pletion), from the property in respect of which the al- 
lowance for depletion is claimed.”’—T. D. 3990:VI-10- 
3136. 


Distraint, Tax Collection by.—Under the provisions of 
Section 3224, Revised Statutes, injunction will not lie to 
restrain the collection by distraint of a Federal tax.—T. D. 
3989: VI-10-2138. (Case of Peacock v. Reinecke [3 Fed. (2d), 
583] followed.) 


Installment Sales.—For the purpose of determining the 
classification under which a sale of real property involving 
deferred payments falls, amounts received by the vendor 


BOOKKEEPERS 
ACCOUNTANTS 


{MEN AND WOMEN} 


WANTED IN HOTELS 


$175 to $450 a Month 


How to Get in Touch with 


High-salaried Positions 


ATION-Wide demand for bookkeep- 
ers, auditors, cashiers, accountants, 
paymasters, to specialize in hotel ac- 
counting. Splendid opportunities for 
~ rapid advancement to managerial posi- 

— tions. The hotel industry is the field 

of big opportunity today. It is America’s 4th Largest Industry, 
with annual payrolls of nearly $400,000,000 and over 70,000 high- 
class positions paying $2,500 to $10,000 a year, open each year. 


No Previous Experience Needed 


You can have one of these high-class positions, big pay, with 
luxurious apartment and meals usually included FREE, quick ad- 
vancement, and all the fascinating features of the hotel business. 
Through the Lewis simplified home-study plan we train you an 
put you in touch with positions. Age is no obstacle—young and 
old alike have equal chance for success. All of your training under 
the personal supervision of Clifford Lewis, former U. S. Govern- 
ment Hotel and Restaurant Expert, now Managing Consultant for 
over 225 hotels of 50 to more than 600 rooms each, throughout the 
United States totaling over 26,000 rooms. 


Details Free—No Obligation 


Send today for FREE BOOK, “Your Big Opportunity,” show- 
ing how you can specialize in hotel accounting in 20 weeks or less, 
and get a big-pay position. 


LEWIS HOTEL TRAINING SCHOOLS 


Suite AE-L804 Washington, D. C. 
Charter Member of National Home Study Council 
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A Law Course Which Will Help 


You Pass the Bar Examination 


Here is a method of spare time law instruction 
especially prepared for busy business 
and professional men. 


CATTERED throughout the country today 

there is a splendid array of lawyers whose 
training and education were received outside of 
the class room. 

Some of these men studied in lawyer’s offices, 
while others, like Abraham Lincoln, obtained 
their training in such manner as they could from 
whatever books they were able to obtain. 

During recent years, however, these methods 
have become obsolete for business and profes- 
sional men employed where residence study is 
impracticable, and have been supplanted by the 
extension law course and service conducted by 
Blackstone Institute, Inc. 


The Leading Non-Resident Law School 


Blackstone Institute, Inc., is chartered as an educational 
institution under the laws of the State of Illinois and is au- 
thorized to give non-resident law instruction and to confer 
the LL. B. degree upon its graduates. 

The course of training is complete. It gives sufficient in- 
struction in law to pass the bar examination in any state, 
and yet the whole program is so short and concise that it 
can be studied in spare time without any interruption in 
the daily business schedule. 


Prepared by Leading Authorities 


The Blackstone course is the product of 80 of the most 
eminent legal authorities in the United States. Included in 
the list of authors are Chief Justice William Howard Taft 
and Associate Justice George Sutherland of the United 
States Supreme Court, and the deans of eight of the leading 
resident law schools of the country. 

Other contributors to the course are from corinne and 
universities which are members of the American Associa- 
tion of Law Schools. 


Complete Law Library 


The basis of the course is a big, handsome 25-volume law 
library, Modern American Law, cited as “M. A. L.” This 
entire set complete is furnished to the student at the fime 
of enrollment. 

This law library is to be found in the homes and offices 
of the leading lawyers and judges of the country. The ma- 
jority of state supreme courts and the United States Dis- 
trict Court have cited the work. This recognition has not 
been extended to any other non-resident law school. 


M. A. L. in Use at the Universities 


Certain of the treatises and collection of cases from Mod- 
ern American Law have been selected for class room use at 
such leading colleges and universities as Cornell Univer- 
sity, Boston University, University of Chicago, University 
of Illinois, University of Kansas, University of Florida, Al- 
bany Law School, Chicago Law School, Drake University, 
Marquette University, and many others. 


Other Attractive Features 


The study of the text and case books which make up this 
law library is directed by a series of lesson assignments 
mailed at regular intervals throughout the course. Prob- 
lems are provided giving the student a chance to work out 
the solutions and submit them to the Institute for correc- 
tion and grading. 

These problems have been prepared by former bar exam- 
iners and «re typical of the questions asked in bar exami- 
nations. In fact, in some states, the bar examiners have 
asked for permission to use these problems in their exam- 
inations. 

Unlimited consulting service is given by the Institute’s 
educational staff upon any matters arising from the study 
of the course. Instruction in the laws of your own state is 
also given upon request. 


Moderate Tuition 

The tuition fee for the course and service is very mod- 
erate and covers the cost of all material and service. There 
are no extra charges of any kind. Liberal deferred pay- 
ments are allowed. 

Bar Examination Guarantee 

The Institute’s records show that 95% of all its students 
who sit for the bar examination pass successfully at the 
first attempt. Those who do not win out are given addi- 
tional coaching without extra charge until they are success- 


ful. 
Write for Details 

The complete story of the Blackstone Legal Training 
Course and Service is given in an attractive 128-page book, 
The Law Trained-Man. A copy will be sent free upon 
request. 

An examination of this book will show immediately that 
Blackstone Institute, Inc., gives not only well-organized in- 
struction but interesting instruction as well. And the en- 
tire plan is laid out on such a systematic basis that an aver- 
age of thirty minutes a day will enable you to keep the 
study schedule up-to-date. 

Use the coupon below in asking for your copy of The Law 
Trained-Man, or if you prefer, send a post card request. 
Remember, there is absolutely no obligation. Address Dept. 
344, Blackstone Institute, Inc., 4753 Grand Boulevard, 
Chicago, Il. 


Blackstone Institute, Inc. 
Dept. 344, 4753 Grand Blvd., Chicago, II. 


Please send me by mail and without obliga- 
tion a copy of your 128-page book The Law 
Trained-Man and details of your law course 
and service. 


inc at sshd at lds heh ee a ar a lig edness St a 
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Business 
Address 










148 


during the taxable ycar in which the sale is made through 
disposition of the purchaser’s obligations are considered a 
part of the “initial payments.”—Rev. Act of 1920.—I. T. 
2339: VI-9-3123. ’ 

Refund, Suits for—The precise ground upon which the 
refund of taxes is demanded must be stated in the application 
to the Commissioner, and a suit in court to recover the tax 
can not be based upon an entirely different and distinct 
ground from that presented to the Commissioner.—T. D. 
3980: VI-10-3130. 

Taxes,Accrual of.—The acquiescence of the Commissioner 
in the decision of the United States Board of Tax Appeals 
in the appeal of the Russell Milling Co. (1 B. T. A., 194, 
C. B. IV-1, 1), which held that State, county and municipal 
taxes do not accrue until they become due, should not be 
construed to be applicable to the time of accrual of State 
income taxes. The decision of the United States Supreme 
Court in the case of United States v. Anderson et al. (269 
U. S., 422; T. D. 3839, C. B. V-1, 179), holding that the 
tax on the income from the sale of munitions in 1916 con- 
stituted an accrual for that year, does not affect the ruling 
that property taxes accrue when they become due.—(Reve- 
nue Act of 1926),—G. C. M. 1240:VI-10-3129. 


| Court Decisions | 


Annuities, Taxability of —A life annuity of $5,000, re- 
ceived by bequest, to be paid from income of a sum held 
in trust or to be purchased from an insurance company, con- 
stitutes taxable income to the beneficiary.—Circuit Court of 
Appeals, Third Circuit, in Heiner, Collector, v. Cora B. 
Beatly, Executrix. 

Corporation Tax Liability for Bondholders.—Corporation 
is liable for 2% of the tax on its bondholders when bonds 
provide for payment of principal and interest “without de- 
ductions for taxes which the company may be required to 
pay or retain therefrom by any governmental authority of 


**Wills, Estates and Trusts.’’ 


LL. B., J.D., C. P. A. Member Chicago Bar. 
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THE NATIONAL INCOME TAX MAGAZINE ' 


A Practical Working Guide to the Subject of 


State and Federal 


Inheritance and Estate Taxes 
By PAUL W. PINKERTON 


Certified Public Accountant and Author of ‘‘Accounting for Surplus.’’ Co-author of 
Past President, Indiana Association of 
Public Accountants’ Society 


and JEFFERSON H. MILLSAPS 


Assistant Director, International 
Accountants’ Society 


One Volume $ 1 2? 00 
CALLAGHAN & COMPANY, Inc. 


401 East Ohio Street . . 
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the United States.”—District Court, S. D. of New York, in 
Roanoke Waterworks Company v. Anderson, Collector. 

Collection of Taxes.—United States need not secure judg- 
ment against a dissolved corporation before proceeding 
against stockholders to recover income and excess Profits 
taxes, although state laws permit such a judgment, since 
judgment would be useless.—Dist. Court, S. D. of New 
York, in United States v. Fairall, et al. 

Deduction Applying to Insurance Companies Valid.—Sec. 
245 (a) (2), 1921 Act, providing a deduction from the gross 
income of insurance companies of the excess, if any, of 4% 
of the mean of the reserve funds over certain exempt inter- 
est, is constitutional—Court of Claims of the United States, 
in National Life Insurance Company v. United States. 

Distraint Proceedings.—Distraint for income tax on prop- 
erty subject to lien therefor may not be restrained by pur- 
chaser at sheriff’s sale on execution, as he has a complete 
remedy at law by paying the tax and suing for its recovery. 
—Dist. Court, W. D. of Penn., in John M. Ralston v. D. B. 
Heiner, Collector. 

Dividends, Taxable——A corporate distribution as a divi- 
dend in 1918, from earnings of that year, is a taxable divi- 
dend to the stockholder, though the corporation might have 
withheld distribution and applied the earnings to make up 
losses during prior years.—Court of Claims of the United 
States, in Frank P. Blair v. United States. 

Income Taxable to Corporation—Compensation of cor- 
poration appointed by state courts as executor, guardian, 
trustee, etc., is taxable, as the corporation was not a state 
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oficer or employee and was not performing governmental 
functions.—Court of Claims of the United States, in The 
New York Trust Company v. United States. 

Estate Tax, Assets Subject to.—Real estate is part of the 
taxable estate of a decedent owner under the 1921 Act, 
though the State statutes do not make it liable for expenses 
of administration.—Court of Claims of the United States, in 
Carrie H. Steedman, et al., v. United States. 

Income from Insurance, Taxability of —Amount received 
in 1919 on cashing in insurance policies on which all pre- 
miums had been paid before March 1, 1913, is taxable on 
excess only over value on latter date, being the then present 
value of what they would be worth at maturity, the amount 
paid from earned surplus being taxable as dividends, the 
remainder being subject to both normal and surtax.—Dist. 
Court, W. D. of Kentucky, in 4. J. A. Alexander v. Robert 
H. Lucas, Collector. 

Refund of Taxes, Suits for—Suit for refund may not be 
brought unless timely claim has been filed with Commis- 
sioner under Secs. 1112 and 1113, and government is not 
estopped to assert limitations, by statements of revenue 
agent.—Dist. Court, W. D. of Penn, in Daniel Ritter v. 
United States. 

Stock Dividend Profits.—Profit on sale in 1917 of stock 
dividend is taxable according to 1917 rates and basis of the 
original stock and the dividend stock on their sale is original 
cost distributed over total amount of stock.—Court of 
Claims, in Adelaide F. Chapman v. The United States. 

Tax Claims, Priority of —Where denial of priority to Gov- 
ernment’s claim for taxes had ‘been affirmed by the Circuit 
Court of Appeals and in reliance thereon strangers had been 
invited to bid for defendant’s property, good faith requires 
that such priority be not afterward allowed, though the 
Supreme Court in the meantime had recognized such 
priority in other cases.—Dist. Court, S. D. of New York, in 
Elizabeth M. Nolte, Executrix, et al., v. Hudson Navigation 
Company, et al. 

Tax Refunds, Claims for—When certificates of overassess- 
ment are in the hands of the Comptroller General for refund 


| of taxes and the taxpayer is bankrupt, the receivers may 
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not require payment to them without service upon him, if 
at all—Circuit Court of Appeals, Second Circuit, in James 
Howden & Co., Lid., v. The Standard Shipbuilding Corpora- 
tion, ex parte, et al. 


Consolidated Invested Capital of Affiliated 


Corporations 
(Continued from page 132) 


In 1912 the controlling stockholders of the Burke 
Electric Corporation acquired the stock of the 
Duntley Products Corp. In 1916 they transferred 
the Duntley Products stock to the Burke Co. for 
$26,250 cash. At the time of this transfer the stock 
had a value of about $50,000, and the company 
claimed the excess as paid in surplus. The Com- 
missioner disallowed the claim. The corporation 
filed consolidated returns. The Board concedes the 
excess value but holds that this cannot affect the 
invested capital of the consolidated group, on the 
ground that the figure at which the Burke Company 
carries the Duntley Products stock is immaterial, 
as that has no bearing on the invested capital of 
the latter company. The exact language of the 
Board is as follows: 

“It appears, however, that upon this petitioner’s acquiring the 
stock of the Duntley Products Co. that company became affili- 
ated with the petitioner and so continued until the year 1919; 
that the Commissioner has allowed the petitioner and the 
Duntley Products Co. to make a consolidated return for the 
year here in question, and therefore, for invested capital pur- 
poses, it matters not at what figure the Duntley Products Co.’s 
stock is carried on the books of the petitioner, and any change 
in the book value of such stock can have no effect upon the 


invested capital of the consolidated group for the year in 
question.” 
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Sales Agents Wanted 


Ross-Gould Co. 


461 N. Tenth Street 


Visualizes recorded facts to executives 
50 Card-sheets show 1000 cards. 

Visible space on each card % or 1 inch. 
Easy to analyze graphic chart “picture.” 
Color signals “‘flag’”’ your attention. 

Cuts record-keeping costs 40%. 

Quick for use in reference or posting. 

As handy to use as a sheet of paper. 
Sheets of cards can be typewritten. 
Good for all kinds of records. 

Any size, 100, 1,000, 10,000, 1,000,000. 
Your present system can be used. 
Very low cost—very compact. 
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Here, if our understanding of the Board’s lan- 
guage is correct, we have a declaration that the 
price paid for the stock by the controlling interests 
in an outside purchase can not affect the invested 
capital of the corporation whose stock is involved. 
That is consistent with the generally accepted 
meaning of invested capital. What takes place out- 
side the corporation between those dealing in its 
stock obviously does not and should not affect the 
internal financial structure of the corporation and 
hence its invested capital. Just as the Board said 
in the Burke case, whatever the purchaser paid for 
the subsidiary company’s stock, or whatever figure 
it put on its books as representing the subsidiary 
value of the stock, is immaterial. The invested 
capital of the group continues the same. The prin- 
ciple is that stockholders may come and stockhold- 
ers may go, but invested capital goes on forever. 

In the light of the decision in the Risdon case, 
and the seemingly different holding in the Burke 
case, it would appear unwise to dogmatically assert 
just what method the Board has finally adopted 
for computing consolidated invested capital. How- 
ever, from the statements of general principles em- 
bodied in the opinions on the other consolidated 
invested capital cases referred to earlier in this 
article, the inclination of the Board seems to be 
along the lines of using as the basis the cost of 
the stock to the stockholders whose holdings bring 
about the affiliation. 


(Concluded in the May number) 
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The Doctrine of Res Adjudicata Before 


the Board of Tax Appeals 
(Continued from page 128) 

the Board before payment was supplemental to the taxpayer’s 
established remedy by a suit in court after payment. This added 
remedy, the taxpayer could avail himself of at his pleasure and 
to the extent he might desire and still retain his pre-existing 
remedy in court. When he sued in court the Board’s decision 
had not the force of a judgment binding unless reversed, but by 
Section 900 (g), ‘The findings of the Board shall be prima facie 
evidence of the facts therein stated.’ It was clearly contem- 
plated that, so far as all the courts were concerned, the Board’s 
decisions and findings of fact should not be res adjudicata, but 
should merely be prima facie evidence.” 

This situation does not exist, of course, under the 
1926 Act. Cases appealed to the Board after the ef- 
fective date of the 1926 Act cannot, thereafter, be made 
the subject of an independent action in the courts, so 
that the Board could find no basis under that Act for 
applying the rule enunciated in the Union Metal case. 

It seems reasonably clear, therefore, that the Board 
will be forced to the conclusion that the doctrine of 
res adjudicata applies to such of its decisions under 
the 1926 Act as can be directly appealed to a Circuit 
Court of Appeals. 


Summarizing the situation, it appears that the cor- 
rectness of the Union Metal decision is open to grave 
doubt and that the Board will ultimately be forced to 
a substantial reversal of it under the 1926 Act. 

Accordingly, it seems to be the part of wisdom for 
a taxpayer who desires a reconsideration of any issue 
decided adversely to him under the 1924 Act to assert 
his right to sue in court rather than to chance a rehear- 
ing before the Board. 





VA TIN IVEPAINTE 
























TAX 
SAVING 
METHODS 


aN 












SEND COUPON TODAY! 
The Old South Press, 
120 Broadway, New York, N. Y. 
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Please send, prepaid, “Sears en Minimiz- 
mg Taxes,” Buckram, for which I enclose 


By JOHN H. SEARS, of the New York City Bar 
Author Sears’ “Trust Estates,” “Trust Company Law,” Etc. 


HE purpose of this book is FIRST, to point out funda- 

mental differences between methods of avoiding or 

reducing taxes which may safely be regarded as ef- 
fective and lawful, as distinguished from forbidden eva- 
sion, and SECOND, to furnish synopses of all tax 
tems, State and Federal, showing requirements for 
Assessments, Returns, Rates, Exemptions, Deductions, 
Collections, Penalties, etc. 


Mr. John H. Sears, author of Sears’ “Trust Estates,” 
“Trust Company Law,” etc., has given legal advice on 
tax problems for years. His t accumulation of a 

information on this topic is now offered the 
profession in practical form, fully annotated. 


| Large business concerns find it profitable to 
| employ legal tax experts to put into effect tax 
| saving methods, which, like devices for reduc- 

ing insurance premiums, put money in the 
bank. It is equally profitable for every tax- 
payer, and is now made possible through the 
use of Sears on MINIMIZING TAXES. 
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Business Books 


Consolidated United States Income Tax Laws, 1927. By 


KixMiller & Baar, Chicago: Pp. 3668 (Commerce Clearing 
House.) Price, $30.00. 


N OUTSTANDING characteristic of this mammoth vol- 
+i ume of 3668 pages is its method of bring out differences 
between various statutes and regulations by means of a 
word for word comparison represented by contrasting types. 
The corresponding sections or articles of two statutes or 
regulations (or of three or four, when sufficiently similar) 
are printed as one, with all words common to both printed 
in ordinary or Roman type. Words which are new in the 
later statute or regulations are printed in bold-face type, 
while words of the earlier statute or regulations which have 
been eliminated from the later are printed in italics. This 
comparison includes even punctuation. It is, therefore, evi- 
dent at a glance whether or not the law has remained 
unchanged under various statutes, and the exact change is 
unavoidably brought out. Material which is related in sub- 
ject matter but is substantially different in language is 
placed together, making comparison easy. 


Not only does this book fill a real need in preserving in 
permanent and accessible form the prior legislation and reg- 
ulations which might otherwise be lost in an accumulation 
of pamphlets, but this earlier material has a real permanent 
value in the interpretation of current law. Not only in 
subject matter, but also in phraseology, has there been and 
necessarily will continue to be so much similarity and so 
close a relationship between all income tax legislation, in the 
states as well as in the United States, that for many years 
to come the determination of any question of income tax 
law must be very largely governed by the precedents which 
have accumulated and are compiled in this book. 


Almost one-quarter of the book is given over to elaborate 
means of locating material in this book or in official pub- 
lications An index of 650 pages of unusually readable type 
refers to the consolidated material of the text and also to 
the official citation of the material The annotations are 
made available with accuracy and convenience by means of 
a system of decimal numbering of paragraphs Numerous 
headings and subheadings facilitate the use of long anno- 
tations, which are arranged according to a logical outline. 
A single authority is frequently noted in many places, but 
an exceptionally elaborate system of cross references unifies 
the entire work. When any authority upon the question is 
known, to find related material is made easy by finding 
lists which give paragraph references for all sections. of all 
statutes, all articles of all regulations, and all decisions and 
rulings of courts, Board of Tax Appeals, and Bureau of 
Internal Revenue, arranged according to official and cus- 
tomary methods of citation. 


Special features of great value include a Citator of all 
authorities which have been cited in the published bulletins 
of the Treasury Department, a tabulation of all rulings and 
authorities arranged under the numbers of the articles of 
the current regulations, a tabulation of all amendments of 
regulations, and a historical introduction. The text of all 
the statutes and of the current regulations is also separately 
printed, so that any statute may be read as a unit, free from 
the comparisons and annotations which make up the princi- 
pal part of the book. 


The result succeeds in a large measure in sustaining the 
publisher’s claim that this single volume consolidates an 
entire tax library into a correlated unit, with many exclusive 
features of unique value. 

Gift Tax, Constitutionality of —The gift tax imposed by 
the Revenue Act of 1924 is constitutional as an excise, al- 
though it imposes a retroactive tax on gifts completed prior 
to the passage of the Act.—T. D. 3993:VI-11-3149. 


Goodwill, Obsolescence of.—No deduction can be taken 
for obsolescence of good will, an intangible asset, under 
Section 234 (a) subdivision (7), of the Revenue Act of 1918, 
which limits the allowance for obsolescence to such property 
as is susceptible to exhaustion, wear and tear by use in the 
business —T. D. 3980:VI-10-3131. : 
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File Those Important Records in 
a Leatherope Report Wallet 


Here is a Special Container Designed by Security for 
Handling Important Papers Such as 


INCOME TAX REPORTS 
AND SIMILAR RECORDS 


Practical and Time Saving 





Will hold a 10-year record of Income Tax Reports, including the 
supplementary work sheets and all data slips of original figures. 


Also suitable for handling State Tax Reports, 
Federal, Capital Stock Reports, Corporation Re- 
ports, Examiners’ Reports, Federal Reserve Reports, 
—— Reports, and many other Period or Yearly 
records. 


Keeps and preserves important records intact and handy for 
ready reference from period to period or year to year. 


Security Made from Durable Leatherope 


It consists of a durable Leatherope outside container (strong, 
ae = 10x12 = .. 3% inch Expanding 
apacity, equipped wi stron ‘a and 10 separate 
Leatherope flat wallet Inserts, - 94451134. 

The 10 inserts and also the outside container are all con- 


veniently printed at the top of the fi with standardized 
“From and To’ form. 63 7 . 


THE SECURITY LEATHEROPE REPORT WALLET 
FILLS A WELL DEFINED NEED 


You can secure them direct at the following prices: 
1 5 10 25 50 100 
No. 1080T Price..$1.80 $8.00 $14.25 $28.80 $53.20 $99.70 
50 100 250 500 


1,000 

Inserts enly ......$4.80 $7.80 $17.75 $33.15 $64.25 

oid weight is approx. 1 lb. per Wallet. Please include 
postage. 


It Makes an Excellent Medium of Publicity 


Many users order these Record Wallets in quantities for com- 


plimentary distribution. are a resultful advertising medium 
because of their practical utility and long life. 

We will print your complimentary card in black ink on the 
Outside Wallets only at $2.80 per lot, or on both the outside 
Expanding Wallets and the Flat Insert Wallets at $3.00 per 50 
sets or less, and at $4.00 per 100 sets. 
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THE COMMERCIAL LAW 
LEAGUE JOURNAL 


The Official Magazine of the Commercial 
Law League of America 


The subscription price of this timely and 
interesting monthly publication is only $3.00 


per year, which amount is included in the 
$6.50 per year membership dues to the Com- 
mercial Law League of America. 


USE THIS COUPON 


THE COMMERCIAL LAW LEAGUE OF AMERICA, 
137 S. LaSalle Street, 
CHICAGO, ILL. 


Please send me sample copy of the Commercial Law League Journal and particulars concerning 
the Commercial Law League of America. 
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Now You Can 


COMBINE YOUR INCOME TAX LIBRARY 


OF ALL YEARS 


IN ONE VOLUME 


4000 Pages, Bible Paper 


ONE INDEX—650 PAGES—THE MOST EXHAUSTIVE 
EVER BUILT. THIS ALSO GIVES DIRECT CITA- 
TIONS TO OFFICIAL SOURCES. 
Under { ONE FINDER BY ARTICLE NUMBERS for everything 
under EACH Article of the Regulations. 
ONE CITATOR. 
ONE FINDING LIST FOR EACH CLASS OF MATERIAL. 


CONSOLIDATED U.S. INCOME TAX LAWS 


Regulations, Rulings, Cases, 1861-1926 (inclusive) 


Coordinate your whole library—fill in all gaps. 
Show instantly which Law is applicable. 
Make it easy for you to construe each Act by analogy with all other Laws and 
WI], L L Regulations. 
Automatically reveal the relation of much additional material on most questions. 
Save much time—save shelf room. 
Pay for itself many times over. 


PROVE THAT IT IS INDISPENSABLE— 


THE ONLY MASTER TAX LIBRARY 


In a Single Volume — Covering Everything Ever Issued 


How many times have you been aggravated beyond words in working out the application of 
ee | Decisions and Rulings, together with the various Laws and Regulations, to actual 
problems? 

Probably your office is now burdened with dozens of volumes and bulletins on Income Taxes. 

The more you have, the greater the difficulties in using them effectively. 

Regardless of claims, this is THE ONE and ONLY work that brings together and compares in 
one place in the text, on any question, EVERYTHING EVER ISSUED on Federal Income Taxes. 

THIS WORK GIVES YOU THE BENEFIT OF YEARS OF EXPERIENCE OF A HIGHLY 
Gk re — COMPARE THIS VOLUME WITH YOUR WHOLE LIBRARY 

FFICIENCY. 


No matter what other Services or books you now have on Income Taxes, you should at least examine 
this volume—at your own convenience—without cost or obligation. 


JUST OFF THE PRESS 
$30 PER VOLUME  Airoval 


Commerce Clearing House, 
231 S. La Salle St., 
Chicago, III. 
Send 1927 “Consolidated Laws’ for 
15 days’ free trial. We will return the 


volume within one month or send you 
$30 on receipt of statement. 
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60000 Laws! 
65000 Decisions! 


Speaking before the New York Alumni of the Harvard Law 
School at the New York Bar Association, Hon. Elihu Root, one of 
our most eminent jurists, stated that during the last five years the 
Legislatures of this country had enacted 60,000 laws and during 
the same period the courts of last resort had issued 65,000 de- 
cisions. He termed this, ‘‘an impossible situation, and one that 
is growing worse.”’ 

Furthermore, Mr. Root declared: ‘‘People are drifting away 
from the control of principles, each one doing the best he can to 
do what is about right in the eases that come up, because THE 
HETEROGENEOUS MASS OF LAWS AND JUDICIAL DE- 
CISIONS HAS BECOME SO GREAT THAT IT IS QUITE IM- 
POSSIBLE TO MAKE THEM FIT INTO THE ADMINISTRA- 
TION OF JUSTICE.”’ 

This is indeed a problem the solution of which becomes ever 
more difficult. No wonder the busy lawyer turns to 


SHEPARD’S CITATIONS 


for relief, for through this monumental service he is enabled to 
ascertain, with a minimum expenditure of time and at incompar- 
ably low cost, the courts’ own interpretation of these thousands 
of laws and the complete citation history of this labyrinth of 
decisions. 

There is no other road that provides so straight a path 
between two given points as that which is furnished by the 
SHEPARD HIGHWAY through ‘‘the heterogeneous mass of 
laws and judicial decisions.’’ 

The working efficiency of your library will be more than 
doubled by the inclusion of 


SHEPARD’S CITATIONS 


Published by 
THE FRANK SHEPARD COMPANY 
76-88 LAFAYETTE STREET NEW YORK 


April, 1927 
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TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred subjects. Segre- 
gated—at YOUR elbow—easily kept in apple-pie order, and best of all, made to fit your personal requirements. 

This especially constructed cabinet is the result of a survey made among tax practitioners. These users of 
Tax Services are enthusiastic in welcoming a case designed for utility, efficiency and comfort. 

Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany finished. 

Thirty-six inches high, it contains two shelves at just the right slant, each twenty-eight and one-half inches 
long which will house twenty volumes of Commerce Clearing House Services. 

So certain are we that you wish to own this cabinet that we are manufacturing a large quantity and now 

offer you the privilege of ordering them on approval. 

Just fill out the coupon and mail or attach to your letterhead and we will see that your cabinet goes for- 
ward at once. 

$16.00 plus express charges. - 


Cabinet Goes on Approval 
Specialty Office Equipment Co. Mail Today 


26 Quincy Street ‘et ae 
CHICAGO, ILLINOIS 








Specialty Office Equipment Co., IT-4-27 
26 Quincy Street, 
Chicago, Illinois. 

Please express the Service Cabinet to: 





HOME CABINET—TOO 


This is also a wonderful convenient piece of furni- 
ture for the Home. We will give $1 discount 
on each cabinet where more than one is ordered. 


It is understood that I have the privileg- «f examination for 
five days by which time I will remit $14 °0, or hold cabinet 
subject to your instructions. 
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not the Rim 


St. Louis has 28 railroads “to everywhere.” Plants in 
St. Louis have the advantage of a short haul, minimum 
freight costs and most direct service to their customers 


by rail or river. They Ship from the Center—Not the 
Rim. 


They are closer to their markets and the sources of 


raw materials than their eastern competitors. They save 
time in assembling materials and in making deliveries. 


Your factory in St. Louis would reach its markets 
quickly in all directions. St. Louis is not cut off on any 
side by lakes, oceans, mountains or other natural bar- 
riers to economical distribution. At its door is a U. S. 
barge line down the Mississippi to the Gulf for export 
shipments. | 


Write for our new booklet, 
“Why St. Louis Grows.” It 
tells the full story. 


Address Department 34 


ST.LOUIS CHAMBER of COMMERCE 


St.Louis. U.S.A. 
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i Tn Cleveland -Its 
"Me HOLLENDEN 


Theo. DeWitt, Manager 


we 


Send for this Convention Booklet! 


In the heart of Cleveland’s business district, easily accessible from 
railroad, electric and steamship terminals, and nearest of all Cleveland 
hotels to the mammoth Cleveland Public Auditorium and: Convention 
Hall, stands one of the country’s best known hotels—The Hollenden. 


At The Hollenden you can command 
every conceivable convenience and aid 
in planning and holding your next 
convention. Here, on one floor, eleven 
halls and parlors accommodate from 
twenty-five to one thousand persons are 
allotted without cost to gatherings mak- 
ing The Hollenden their headquarters. 
General sessions, individual conferences, 
banquets, balls, all can be staged ‘with- 
out interfering with one another, and 
without so much as entering an elevator. 
Nationally famous accommodations — 


In Cleveland ~Its 


THEHOLLENDEN , 


Theo. DeWitt, Manager 
Superior Avenue at East Sixth St. 


courteous, complete service — advice 
and aid supplied without extra cost by 
men who have planned and handled 
some of the nation’s largest gatherings 
—in a city noted for its wonderful cli- 
mate and hospitality,—all combined to 
make this a logical headquarters © 

for your next convention. ¢ 


The complete story of The Hollenden 
and its facilities is presented in the r 
booklet illustrated above. Mail 
your coupon today for your 
copy. 
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Permits the Recording of Minutes in Typewritten Form 


Pages are removed from front of book, the minutes are typed on them and they 


are then inserted in the back of book to maintain proper chronological sequence. 
The time required for removal and reinsertion of a sheet has been reduced to 20 
seconds in the Improved De Luxe Minute Book. 


Typewritten minutes provide greater legibility than those written by hand. They 


occupy far less space and require a minimum of the secretary’s time. 
recording can be corrected by rewriting on a new sheet. 


Metal Back and Hinges 
Durability is provided by the sturdy pressed 
steel back. It cannot warp. All metal is com- 
pletely covered with the binding material. 
Full length metal hinges prevent wear on bind- 
ing and permit a flat opening page. 
Can Be Permanently Locked 
When the book has been completely filled it 
can be permanently locked to effectively defy 
tampering. A threaded key is provided with 
each book which is simply screwed into a hole in 
the cover. Insertion of key requires no effort— 
its removal demands special tools. 


Errors in 


Two Sizes Available 


The most efficient method of recording minutes 
is to start each new entry at the top of a page. 
This plan requires the selection of a page size that 
matches the average length of the minutes to be 
recorded. Sizes 11x81 and 14x84 inches are avail- 
able—bound on the 11 and 14-inch sides. 


Four Styles of Binding 
1—Full Russia with plain hubs. 2—Russia and 
pebble grain black cloth. 3—Red artificial leather 


and pebble grain black cloth. 4—Full black levant 
grain artificial leather. 


= Your Stationer Can Supply This Book ™ 


MANUFACTURED BY 


WILSON-JONES Co. 


NEW YORK 
316 Hudson Street 


GENERAL OFFICES AND Facrory SAN FRANCISCO 
3300 FRANKLIN BOULEVARD 


CHICAGO 


323 Market Street 





